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I IN THE 
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I STATE OF IDAHO 
1 W S C O  AUTOBODY SUPPLY, IN€., A 
Washington Corporation 
and 
I SUPPLY, INC., an Idah  Copaticm, ehl 
I Hon. Oan L Hading District Judge 
~ p ~ a a t t d  f~ ttre District Court M h ~ i x t h  
Judicial BisMst of the State of tdaho, in and for 
BanneGk County. 
DEBQRA K, KRISTEMSEN 
GfENS PURSLEY LLP. 
X For AppgIlarrt X 
KENT L. HAMINS 
Attomrty X For Respon&nf K 
IN THE DIqRIGT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COU OF ENNNOCK 
WESCO AUOBODY SUPPLY, INC., a ) 
Washington Corporation, ) 




HOLLY ERNEST, individually; PAINT AND) 
SPRAY SUPPLY, INC., an Idaho 
Corporation; AUTOMOJWE PAINT 1 
WAREHOUSE, a Utah corporation; HUGH) 
BARKDULL, individually; BRADY 




Appeal from the District Court of the Sixth Judicial District of the State of 
Idaho, in and for the County of Bannock. 
Before HONORABLE Don L. Harding, District Judge. 
For Appellant: 
Debora K. Kristensen 
GIVENS PURSLEY LLP 
P. 0. BOX 2720 
Boise, Idaho 83701-2720 
For Respondent: 
KENT L. HAWKINS 
MERRILL & MERRILL, CHARTERED 
P. 0. BOX 991 
Pocatello, Idaho 83201 
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SUPREME COURT APPEAL; All 7 files are at N. Randy Smith 
Diane's Desk. 
New Case Filed-Oti sr Claims N. Randy Smith 
Summons Issued N. Randy Smith 
Filing: A1 - Civil Complaint, More Than $1000 No N. Randy Smith 
Prior Appearance Paid by: Beard St. Clair 
Gaffney Receipt number: 00321 13 Dated: 
9/8/2005 Amount: $82.00 (Check) 
Interim Hearing Held, Crt GRANTED plntf a N. Randy Smith 
Temorary restraining order: J Smith 9-12-05 
Summons Returned, srvd on Holly Ernest on N. Randy Smith 
9-14-05 
Summons Returned, srvd on Automotive Paint N. Randy Smith 
Wardhouse on 9-14-05 
Summons Returnec; srvd on Travis Dayley on N. Randy Smith 
9-1 0-05 
Sumrmons Returned, srvd on David Cristobal on N. Randy Smith 
9-1 0-05 
Summons Returned, srvd on Chantil Dobbs on N. Randy Smith 
9-1 1-05 
Summons Returned, srvd on Joel Johnston on N. Randy Smith 
9-1 1-05 
Summons Returned, srvd on Thomas Condey for N. Randy Smith 
Ryan Nesmith on 9-1 1-05 
Summons Returned, srvd on Jeffrey Peck on N. Randy Smith 
9-1 2-05 
Summons Returnec srvd on Hugh Barkdull on N. Randy Smith 
9-1 2-05 
Summons Returned, srvd on Tiffany Thomsen N. Randy Smith 
on 9-12-05 
Summons Returned, srvd on Curtis Stairs on N. Randy Smith 
9-1 2-05 
Summons Returned, srvd on Jodee Reid on N. Randy Smith 
9-1 2-05 
Summons Returned, srvd on Michael Cook on N. Randy Smith 
9-1 2-05 
Summons Returned, srvd on Brady Barkdull on N. Randy Smith 
9-1 2-05 
Summons Returnei' srvd on Shelby Thomsen N. Randy Smith 
on 9-12-05 
Summons Returned, srvd on Kelly McClure on N. Randy Smith 
9-1 2-05 
Summons Returned, srvd on Jenny Hancock on N. Randy Smith 
9-1 3-05 
Plaintiff: Wesco Autobody Supply, Inc. Attorney N. Randy Smith 
Retained Michael D Gaffney 
ate: 112112009 
me: 03:02 PM 
age 2 of 17 
&-%75$* 
Sixth Jgp-ial District Court Bannock County g,B:, @g;9 User: DCANO k"+ &* 
ROA Report: -sw 
Case: CV-2005-0003527-OC Current Judge: Mitchell Brown 
Wesco Autobody Supply, Inc. vs. Holly Ernest, etal. 
ate Code User Judge 
'21 12005 NOTC CAMILLE Notice of attys Notice of party notification; aty N. Randy Smith 
Michael Gaffney for plntf 
CAMILLE Applicant ATtys Nots:e of party notification; aty N. Randy Smith 
Michael Gaffney for plnff 
MOTN CAMILLE Motion for order allowing Depo; aty Michael N. Randy Smith 
Gaffney for plnff 
MOTN CAMILLE Motion to shorten time; aty Michael Gaffney for N. Randy Smith 
plntf 
HRSC CAMILLE Hearing Scheduled (Hearing Scheduled N. Randy Smith 
09/26/2005 09:OO AM) 
NOAP PATTI 
NOTC PATTI 
ELLA Filing: I IA - Civil Answer Or Appear. More Than N. Randy Smith 
$1000 No Prior Appearance Paid by: Merrill & 
Merrill Receipt number 0034097 Dated: 
09/22/2005 Amount: $52.00 (Check) 
Notice Of Appearav~e (Stephen Dunn for dfdts) N. Randy Smith 
Notice of serv (dfdts 1st set of interrogs & req for N. Randy Smith 
prod of docum to pltf); 
I2612005 INHD PATTI 
12812005 NOTC PATTI 
1/29/2005 NOTC PATTI 
011 212005 NOTC PATTI 
011 312005 NOTC PATTI 
Hearing result for Hearing Scheduled held on N. Randy Smith 
09/26/2005 09:OO AM: Interim Hearing Held (crt 
GRANTED motn to shorten time - vacated hmg to 
determine whether the tro should continue - crt 
set hrng for 12-9-05 at 8:30 a.m. - motn for 
allowing depos was not argued due to recent 
appearance of cnsl- tro outlined in crts 9-12-05 
min entry & order is extended until the 12-9-05 
hrng); J. Smith 
Notice of depos duces tecum of N. Randy Smith 
Shelby Thompson;Kelly McC1ure;Jenny Hancock; 
Tiffany Thomsen; CTntis Stairs; Jodee Reid; 
Michael Cook; Hugh Barkdull; Brady Barkdull; 
David Cristobal; Joel Johnston; Chantil Dobbs; 
Jeffrey Peck; Travis Dayley; Holly Ernest; Ryan 
Nesmith; 
Notc of depols duces teucm pursuant to rule 
30(B)(6) 
Amended notc of depos duces tecum (of Holley N. Randy Smith 
Ernest; 
Amended notc of depos decus tecum pursuant to 
rule 30(B)(6); 
Notice of depos duces tecum (Tom Davis) N. Randy Smith 
2nd amended notc of depos duces tecum (Holly 
Ernest) 
2nd amended notc i f  depos duces tecum 
pursuant to Rule 30(B)(6); 
Amended notc of depos duces tecum (Tom Davis: N. Randy Smith 
Third amended notc of depos duces tecum (Holly 
Ernest) 
Third amended notc of depos duces tecum 
pursuant to Rule 30(B)(6) 
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late: 1/21/2009 Sixth ~l$?&al District Court . Bannock County f:ets User: DCANO 
ime: 03 02 PM ROA Report 
age 3 of 17 Case: CV-2005-0003527-OC Current Judge: Mitchell Brown 
Wesco Autobody Supply, Inc. vs. Holly Ernest, etal. 
bate Code User 
011 312005 MOTN 
1/4/2005 NOTC 
















111 1/2006 NOTC CAMILLE 
NOTC CAMILLE 







Motion for limited admission (Randy Smart to N. Randy Smith 
associate with Stephen Dunn); 
Order allowing limittd admission; J. Smith 
Notice of service - a? Michael Gaffney for plntf N. Randy Smith 
Notice of service - Defs 1st set of req. for N. Randy Smith 
Admissions and 2nd set of lnterrog and req for 
production of documents to plntf and this notice of 
service: aty Stephen Dunn for Defs. 
Notice of service - plntfs resp to defs first req for N. Randy Smith 
admission: aty Michael Gaffney for plntf 
Motion to vacate hrng (Stephen Dunn for dfdt) N. Randy Smith 
Notc of hrng (on 12-2-05 at 9:30 a.m.) 
Notice of service - plntfs resp to defs 2nd set of N. Randy Smith 
Interrog. aty Michael Gaffney for plntf 
Interim Hearing Held (re: dfdts motn to vacate - N. Randy Smith 
pltf objected - crt G$.ANTED motn - both parties 
would be assissted with more time to prepare - 
matter set for preliminary injunction on February 
10, 2005 at 8:30 a.m.) 
Hearing Scheduled (Scheduling Conference N. Randy Smith 
01 /2412006 10:30 AM) 
Notice of depos of Roger Howe (Stephen Dunn N. Randy Smith 
for dfdts); 
Notice of depos of Craig Russum (Stephen Dunn 
for dfdts) 
Notice of depos duces teum (of James L. Smith) 
Michael Gaffney for pltf 
Letters of Rogatory (Michael Gaffney for pltf for 
James Smith) . 
Letters of Rogatory ,Michael Gaffney for pltf of 
Dave Arness) 
Notice of Depo of Martin Evans 1-19-06 at 10:OO N. Randy Smith 
am: aty Michael Gaffney 
Notice of Depo of Dave Arneson 2-7-06 at 10:OO N. Randy Smith 
am 
Amended notc of depos of Roger Howe duces N. Randy Smith 
tecum (Stephen Dunn for dfdts); 
Notc of depos duces tecum of Wesco Autobody 
Supply Inc., pursuant to Rule 30(B)(6) (Stephen 
Dunn for dfdts) 
Amended notc of depos of Craig Russum duces 
tecum (Stephen Dunn for dfdts) 
AMENDED (Lodgea) Reply Memorandum in Mitchell Brown 
Support of Defendants Motion for Summary 
Hearing Scheduled (Jury Trial 03/27/2007 09:30 N. Randy Smith 
AM) 
Hearing Scheduled (Pretrial Conference N. Randy Smith 
0311 912007 11 :00 AM) 
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Defendant's Motion For summary Judgment; atty N. Randy Smith 
Stephen Dunn 
Affidavit of Stephen .9unn; atty Stephen Dunn N. Randy Smith 
Plaintiff's Response to Defendant's First Set of N. Randy Smith 
Interrogatories and REquest For Production of 
Documents 
Affidavit of Curtis Stairs; atty Stephen Dunn N. Randy Smith 
Affidavit of Tiffany Thomsen N. Randy Smith 
Affidavit of David Cristobal; atty Stephen Dunn N. Randy Smith 
Affidavit of Chantil Dobbs; aaty Stephen Dunn N. Randy Smith 
Affidavit of Travis Dayley; atty Stephen Dunn N. Randy Smith 
Affidavit of Jeffrey Peck; atty Stephen Dunn N. Randy Smith 
Affidavit of Joel Johnston; atty Stephen Dunn N. Randy Smith 
Affidavit of Kelly ~cd lu re ;  atty Stephen Dunn N. Randy Smith 
Affidavit of Shelby Thompson; atty Stephen Dunn N. Randy Smith 
Affidavit of Jenny Hancock N. Randy Smith 
Memorandum in Support of Defendant's Motion N. Randy Smith 
for Summary Judgment; atty Stephen Dunn 
Notice of Hearing 5/01/06 @ 9:OOa.m.; atty N. Randy Smith 
Stephen Dunn 
Motion for sum jdgt (Stephen Dunn for dfdts) N. Randy Smith 
Affidavit of Holly Ernest; Stephen S. Dunn, Atty Mitchell Brown 
for Dfdts. 
Affidavit of Brady Barkdull; Stephen S. Dunn, Atty Mitchell Brown 
for Dfdts. 7 
Affidavit of Hugh Barkdull; Stephen S. Dunn Atty Mitchell Brown 
for Dfdts. 
Affidavit of Michael Cook; Stephen S. Dunn, Atty Mitchell Brown 
for Dfdts. 
Affidavit of Jodee Reid; Stephen S. Dunn, Atty for Mitchell Brown 
Dfdts 
Heaping Scheduled (Motion 05/01/2006 09:OO N. Randy Smith 
AM) Motion for Summary Judgment 
Motion to shorten time (Michael Gaffney for pltf) N. Randy Smith 
Pltfs motn for an extension of time to respond to 
the dfdts motn for sum jdgt; 
Affidavit of Mlchael 9. Gaffney in support of pltfs N. Randy Smith 
motn for an extensi~n of time to respond to the 
dfdts motn for sum jdgt; 
Order shortening time to respond to dfdts motn N. Randy Smith 
for sum jdgt set for 4-10-06 at 9:30 a.m.); J. 
Smith 
ite: 1/21/2009 Sixth J ~ ~ ~ ~ ~ I  Oistrlct Court : Bannock County tf%J$ User: DCANO 
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HRSC 
RESP 
PATTI Notc of hrng (on pltfs motn for extension of time N. Randy Smith 
to resopnd to dfdts motn for sum jdgt (Michael 
Gaffney for pltf on 4-10-06 at 9:30 a.m.) 
Dfdts repsonse to p~ifs motn for an extension of N. Randy Smith 
time to respond to dfdts motn for sum jdgt 
PATTI 
CINDYBF Supplemental Affidavit of Michael D. Gaffney in N. Randy Smith 
Support of Plaintiffs Motion for an Extension of 
Time to Respond to the Defendant's Motion for 
Summary Judgment. (PA Gaffney) 





Affidavit of Jodee Reid (DA Dunn) N. Randy Smith 
Defendant's Response to Plaintiffs Motion for an N. Randy Smith 
Extension of Time to Respond to Defendant's 
Motion for Summary Judgment (by DA Dunn) 
HRVC PATTI Hearing result for Motion held on 0510112006 N. Randy Smith 
09:00 AM: Hearing' Vacated Motion for 
Summary Judgment 
NOTC CAMILLE Notice of service - plntfs 1st set of Interrog. aty N. Randy Smith 
Michael Gaffney for plntf 
NOTC CAMILLE Notice of Depo of Delane Anderson 6-8-06 at N. Randy Smith 
11:OO am: aty Michael Gaffney for plntf 
NOTC CAMILLE Notice of service - Def Automotive paint N. Randy Smith 
warehouse, aty Kent Hawkins for def 






Stipulation; aty Gaffney for plntf N. Randy Smith 
notice of service; first set of Interrog. aty Kent N. Randy Smith 
Hawkins for defs * 




Notice of Depo of David Cristobal on 6-23-06 N. Randy Smith 
Notice of Depo of Chantil Dobbs on 6-23-06 at N. Randy Smith 
2:oo : 
Notice of Depo of Joel Johnston on 6-23-06 at N. Randy Smith 
1:00 pm 
NOTC CAMILLE 
Notice of Depo of Travis Dayley on 6-23-06 at N. Randy Smith 
11:OO am: 
NOTC CAMILLE 





Notice of Depo of Tom Davis on 6-26-06 at 11 :00 N. Randy Smith 
am: 
CAMILLE 










Notice of Depo of Brady Barkdull on 6-26-06 at N. Randy Smith 
10:OO am: 
Notice of service - plntfs 1st supplemental resp to N. Randy Smith 
defs first set of admissions: aty MlGaffney 
Notice of service - plntfs 2nd req for production : N. Randy Smith 
Sixth ~u@$@jl District Court Bannock County &? -g+ " User: DCANO 
ROA Report 
%&# 
3e6 of 17 Case: CV-2005-0003527-OC Current Judge: Mitchell Brown 
Wesco Autobody Supply, Inc. vs. Holly Ernest, etal. 
te Code User Judge 
!312006 NOTC CAMILLE Notice vacating depositions;; aty MlGaffney for N. Randy Smith 
plntf 
!6/2006 MOTN CAMILLE Plntfs Motion to Amend Complaint; N. Randy Smith 
AFFD CAMILLE Affidavitof Craig Russum; N. Randy Smith 
>812006 AFFD CAMILLE Affidavit of Shauntel Bell; N. Randy Smith 
AFFD CAMILLE Affidavit of Wes Goodwin; N. Randy Smith 
BRFS PATTI Pltfs memo in opposition to motn for sum jdgt N. Randy Smith 
(Michael Gaffney for pltf) 
AFFD DCANO Affidavit of Jeffrey D. Brunson in Opposition to Mitchell Brown 
Motion for Summary Judgment; Michael D. 
Gaffney, Atty for Plntfs. 
MEMO DCANO Plantiff's Memorandum in Opposition to Motion Mitchell Brown 
for summary Judgment (Lodged); Michael D. 
Gaffney, Atty for Plntfs. 
'2912006 NOTC CAMILLE Notice of service - z:.y Kent Hawkins for def. N. Randy Smith 
'512006 AFFD CAMILLE 2nd Affdt of Brady Barkdull; N. Randy Smith 
CAM1 LLE Reply Memorandum in support of Defs Motion for N. Randy Smith 
Summary Judgment; 
1712006 MOTN DCANO Motion to Strike Second Affidavit of Brady Mitchell Brown 
Barkdut1; Michael D. Garrney, Atty for Plntf. 
NOTC DCANO Notice of Hearing; Michael D. Garrney, Atty for Mitchell Brown 
Plntfs. 
/10/2006 INHD PAT1 l Interim Hearing Held (re: dfdts motn for sum jdgt - N. Randy Smith 
pltfs motn to amend compl, motn to shorten time - 
motn to strike 2nd affdvt of Brady Barkdull - pltfs 
motn to compel is GRANTED - crt GRANTED 
both parties for add*!! time to supply depos 
transcripts - motn to shorten time GRANTED & 
pltfs motn to strike DENIED); 
Motion to shorten time (Michael Gaffney for pltf) N. Randy Smith 
Affidavit of Kent L. Hawkins; N. Randy Smith 
Amended reply memo in support of dfdts motn for N. Randy Smith 
sum jdgt including twin falls depos cites (Kent 
Hawkins for dfdts) 
'I1 212006 MOTN PATTI 
7/14/2006 AFFD PATTI 
BRFS PATTI 
MlSC DCANO Amended(Lodged) Reply Memorandum in Mitchell Brown 
Support of Defendants Motion for summary 
Judgment Including Twin Falls Deposition Cites.; 
Kent L. Hawkins, Atty for Dfdts., 
CAMILLE Supplemental Affd of Jeffrey Burnson in N. Randy Smith 
Opposition to Defs i.iiotion for Summary 
Judgment; aty M/Gaffney for plntf 
91712 006 ORDR PATTI Order (Court grants and denies the motns re: N. Randy Smith 
sum jdgt); J. Smith 9-6-06(Duplicate of below 
entry) 
ORDR PATTI Decision re: sum jdgt (crt GRANTS and DENIES N. Randy Smith 
motn for sum jdgt); J. Smith 9-6-06 
2te: 112 112009 
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211 512006 HRSC 









ate Code User Judge 
2212006 MOTN CAMILLE Motion to reconsider; aty Michael Gaffney for N. Randy Smith 
pln tf 
MEMO CAMILLE plntfs Memorandum in support of motion to N. Randy Smith 
reconsider; aty Mlbaffney 
3/5/2006 NOTC CAMILLE Notice of service - plntfs 1st set of Interrog. aty N. Randy Smith 
Jef Brunson for plntf 
311 012006 H RSC CAMILLE Hearing Scheduled (Motion 1012312006 09:OO N. Randy Smith 
AM) 
Dl1612006 MEMO CAMILLE Memorandum in Opposition to plntfs motion to N. Randy Smith 
reconsider; aty Kent Hawkins for Def. 
012312006 l N HD PATTI Hearing result for Motion held on 1012312006 N. Randy Smith 
09:OO AM: Interim Hearing Held (crt DENIES 
motn to reconsider its decision as to the dismissal 
of P&S in Cnts 1 & 2 - crt also DENIES motn to 
reconsider its decision as to the dism of Brady for 
"looking for potential store locations" for P&S 
while employed by Cltfs) J. Smith 11-28-06 
plntfs reply Brief in support of motion to N. Randy Smith 
reconsider; aty MIGaffney 
Notice of Service - Defendant Paint & Spray N. Randy Smith 
Responses to: Plaintiff's First Set of 
Interrogatories, Request for Production, and 
Request for Admission 
Pltfs designation of experts & lay witnesses N. Randy Smith 
(Michael Gaffney for pltf) 
Motion to compel (Michael Gaffney for pltf) N. Randy Smith 
Hearing Scheduled (on 12-18-06 at 9:00 a.m. on N. Randy Smith 
pltfs motn to compel) 
Memo in support of jltfs motn to compel (Michael N. Randy Smith 
Gaffney for pltfs); 
Hearing Scheduled (Hearing Scheduled N. Randy Smith 
01/22/2007 09:OO AM) pltfs motn to compel 
Dfdts disclosure of expert & other witnesses (Kent N. Randy Smith 
Hawkins for dfdts); 
Dfdts. Supplemental Disclosure of Expert N. Randy Smith 
Witnesses; Kent L. Hawkins, Atty for Dfdts 
Notice of Service; mailed on 1-12-07 to Michael N. Randy Smith 
D. Gaffney, Atty for Plntfs. Dfdts. 2rd 
interrogatories and 2nd Request for Productions 
of Documents to Plntfs; Kent L. Hawkins, Atty for 
Dfdts. 
DCANO Paint & Spray Supply's Memorandum Opposition N. Randy Smith 
to Plntfs. Motn to Compel; Kent L. Hawkins, Atty 
for Dfdts. 
DCANO Second Amended Notice of Hearing; Michael D. N. Randy Smith 
Gaffney 
HRSC DCANO Hearing Scheduled (Hearing Scheduled N. Randy Smith 
01/22/2007 09:30 AM) Plntfs. Motion to Compel 
ate: 1 12 112009 Sixth ~e$&al District Court. Bannock County @% 
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DCANO 
DCANO 
I31 12007 MlSC PATTI 
1/2/2007 NOTC LINDA 
STlP DCANO 
ORDR DCANO 
!/8/2007 AMCO PATTI 
!/9/2007 DCANO 
MlSC PATTI 
211 212007 DCANO 
211 412007 NOTC DCANO 
2/27/2007 LINDA 
NOTC LINDA 
3/5/2007 NOTC LINDA 
User: DCANO 
Judge 
Hearing result for Hearing Scheduled held on N. Randy Smith 
01/22/2007 09:30 AM: Interim Hearing Held 
Plntfs. Motion to Compel (crt ruled from the bench 
re: motn to compel) * J. Smith 1-23-07 
Dfdts motn in limine re: Wesco's proposed expert N. Randy Smith 
witnesses, DAvid Smith (Economist) and West 
Goodwin (Computer Forensic) Kent Hawki8ns for 
dfdts); 
Notice of depos duces tecum (of Martin M. N. Randy Smith 
Evans); 
Amended Notice of Deposition Duces Tecum ( N. Randy Smith 
Martin M. Evans); Michael D. Gaffney, Atty for 
Plntfs. 
Amended Subpoena Duces Tecum (Martin M. N. Randy Smith 
Evans); Michael D. Gaffney, Atty for Plntfs. 
Pltfs I'W of customep as requested by the court at N. Randy Smith 
the 1-22-07 hrng (Michael Gaffney for pltf) 
Notice of Service of Defendant's Fourth Set of N. Randy Smith 
Discovery to Plaintiff and Notice of Service; atty 
Kent Hawkins 
Stipulation for Protective Order; Kent L. Hawkins, Mitchell Brown 
Atty for Dfdts. 
Protective Order; s/J. Smith on 1-31-07 Mitchell Brown 
1st Amended Compl & Demand for jury trial N. Randy Smith 
(Michael Gaffney for pltf); 
Second Amended Notice of Deposition Duces N. Randy Smith 
Tecum (Martin M. Evans); Michael D. Gaffney, 
Atty for Plntfs. 
letters rogatory (~i6.1ael Gaffney for pltf); N. Randy Smith 
Notice of Service; mailed on 2-12-07 a copy of N. Randy Smith 
Plntfs. Response to Dfdts. 3rd Interrogatories and 
2nd Request for Production of Documents to 
Plntfs. to Kent Hawkins Atty for Dfdts. 
Notice of Deposition Duces Tecum of Wes N. Randy Smith 
Goodwin; Kent L. Hawkins, Atty for Dfdts. 
Third Amended Notice of Deposition Duces N. Randy Smith 
Tecum (Martin M. Evans) on 3/06/07 @ 1.00 p.m. 
at M & M Court Reporting 421 Franklin Street, 
Boise, ID; atty Michael Gaffney 
Notice of Deposition Duces Tecum (James L. N. Randy Smith 
Smith) on 3/13/07 Q 1.00 p.m. of James L. 
Smith: atty Michael Gaffney 
Notice of Service: of Defendant's second N. Randy Smith 
Supplemental REsponses to Discovery, 
Defendant's Third Supplemental REsponses to 
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Disqualification Of Judge - Automatic; Order of Ronald E Bush 
Reference Is J Bush 0411 1/07; Matter referred to 
Judge McDermott for reassignment; 
11 612007 ORDR CAMILLE Admh~strative Ordef; this matter is referred to J Ronald E Bush 
Harding for further proceedings: J Mcdermott 





Disqualification Of Judge - Cause Don L. Harding 
Order for scheduling conf J Harding; Hearing Don L. Harding 
Scheduled (Scheduling Conference 05/16/2007 
02:30 PM) 
Notice of service - Defs fifth supplemental resp to Don L. Harding 
discovery; and this notice: aty Kent Hawkins for 
de f 
11 1/2007 NOTC CAMILLE 
Hearing result for Scheduling Conference held on Don L. Harding 









Hearing Scheduled p!Jury Trial 03/10/2008 09:30 Don L. Harding 
AM) 
Hearing Scheduled (Pretrial Conference Don L. Harding 
02/08/2008 09:30 AM) 
Notice of service - plntfs second set of discovery Don L. Harding 
to Jenny Hancock and plntfs second set of 
discovery to Michael Cook ; aty Micahel Gaffney 
for plntf 
Notice of service - Def Michael Cooks Answers to Don L. Harding 
plntfs Req for Admission, Def Jenny Hancocks 
Answers to Plntfs Req for Admissions; aty Kent 
Hawkins for Def. 
i/25/2007 NOTC CAMILLE 
CAMILLE Notice of service - Def Jenny Hancocks Answers Don L. Harding 
and Resp to Plntfs 21d set of Discovery Def 
Michael cooks Answers and Resp to Plntfs 2nd 
set of Discovery; aty Kent Hawkins for Def. 
'/9/2007 NOTC 
CAMILLE plaintiffs second designation of expert and Lay Don L. Harding 
witnesses; aty Michael Gaffney for plntf 
CAMILLE Plntfs 2nd motion to reconsider;; aty Michael Don L. Harding 
Gaffney for plntf 
3/5/2007 MOTN 
CAMILLE Memorandum in support of second motion to Don L. Harding 
reconsider; aty Michael Gaffney for plntf 
MEMO 
CAMILLE Affidavit of Michael Gaffney in support of plntfs Don L. Harding 
second motion to reconsider; aty MI Gaffney 
AFFD 
Notice of hearing; aty Michael Gaffney for plntf Don L. Harding NOTC 
311 212007 H RSC 
CAMILLE 
CAMILLE Hearing Scheduled l(Motion 10112/2007 10:OO Don L. Harding 
AM) 
10/5/2007 MEMO CAMILLE Defs Memorandum Opposing plntfs second Don L. Harding 
motion to reconsider summary judgment; aty 
Kent Hawkins for def. 
Affidavit of Corey Hansen; aty Kent Hawkins for Don L. Harding 
de f. 
AFFD CAMILLE 
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Plntfs Reply Brief in support of second Motion to Don L. Harding 
Reconsider; aty Michael Gaffney for plntf 
Hearing result for Motion held on 1011212007 Don L. Harding 
10:OO AM: Interim Yearing Held 
Notice of Depo of LLoyd White on 1-22-08 at Don L. Harding 
11 :00 am: aty Kent Hawkins for respondent 
Notice of Depo of David Smith on 1-18-08 at Don L. Harding 
10:OO am: aty Kent Hawkins for respondent 
Notice of Depo of Corey Hansen on 1-14-08 at Don L. Harding 
3:00 pm: aty Kent Hawkins for respondent 
Stipulation for Dismissal with prej; aty Jeffrey Don L. Harding 
Brunson for plntf 
Amended notice of taking Depo of LLoyd White Don L. Harding 
on 2-13-08 at 10:OO am: aty Kent Hawkins for 
resp 
Order for dismissal >,rith prej; ( ag Jeffrey Peck , Don L. Harding 
Travis Dayley ; Joel Johnston, Chantil Dobbs, 
David Cristobal, Ryan Nesmith, Jodee Reid, 
Curtis Stairs, Tiffany Thomsen; Shelby 
Thompson, Jenny Hancock and Kelly R McClure: 
) J Harding 1-23-08 
Notice of Service- Dfdts Sixth Supplemental Don L. Harding 
Resonses to Discovery mailed to PA Gaffney. 
(Hawkins) 
Memorandum Decision and Order on Motion to Don L. Harding 
Reconsider; pltfs motion for reconsideration is 
DENIED; J Harding 1-9-08 
Plaintiffs exhibit list; Michael Gaffney aty for pltf Don L. Harding 
Plaintiffs third desig'iation of expert and lay Don L. Harding 
witnesses; Gaffney for pltf 
Notice of service; pltfs Second Supp Resp to Don L. Harding 
Dfdts second set of interogs and request for 
production; Gaffney aty 
Joict Pretrial Memorandum; Kent Hawkins for dfdt Don L. Harding 
Plaintiff's Trial Brief; Michael Gaffney aty for pltf Don L. Harding 
Plaintiffs proposed jury instructions; Gaffney aty Don L. Harding 
Defendant's Trial Brief; Kent Hawkins aty for dfdt Don L. Harding 
Defendants exhibit list and deposition list; Kent Don L. Harding 
Hawkins aty for dfdt 
Motion to exclude twtimony related to those Don L. Harding 
counts, issues and dfdts dismissed in the Court's 
Partieal Summary Judgment and Memorandum in 
Support; Kent Hawkins aty 
Motion to exclude testimony of pltfs experts:Wes Don L. Harding 
Goodwin, David Smith, Lloyd White, and Roger 
Howe; Hawkins aty 
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BRANDY Memorandum in Support of motion to exclude Don L. Harding 
testimony of Wes Goodwin; dMt aty 
1812008 MEMO 
MEMO BRANDY Memorandum in Support of motion to exclude or Don L. Harding 








I1 112008 MOTN 
Affidavit of Kent Hawkins with documents in Don L. Harding 
support of motions in limine; aty for dfdt 
Hearing result for Pretrial Conference held on Don L. Harding 
02/08/2008 09:30 AM: Interim Hearing Held 
BRANDY 
BRANDY Hearing Scheduled (Motion 02/29/2008 09:30 Don L. Harding 
AM) 
BRANDY Plaintiffs motion in limine to exclude or limit Don L. Harding 




BRANDY Plaintiffs motion in hinine to exclude Tyler Bowles; Don L. Harding 




Affidavit of John M Avondet; pltf aty Don L. Harding 
(proposed) Special Verdict Form Don L. Harding 
Notice of service - plntfs 3rd supplemental resp to Don L. Harding 
defs 2nd set of interrog. & req for production; 
aty Jeffrey Brunson for plntf 
:I1 312008 NOTC 
2nd Affidavit of Kent Hawkins with Additional Don L. Harding 
documents for motions in limine; aty Kent 
Hawkins for def 
111 912008 AFFD CAMILLE 
CAMILLE 
CAMILLE 
Motion to limit testimony and argument regarding Don L. Harding 
Brady Barkdull; aty Kent Hawkins for Defs. 
MOTN 
MOTN Motion to exclude ai1d limit testimony oof Don L. Harding 
argument concerning name confusion; aty Kent 
Hawkins for Def. 
CAMILLE 
CAMILLE 
Motion to strike late disclosed witnesses; aty Don L. Harding 
Kent Hawkins for Defs. 
MOTN 
MOTN Motion in limine regarding accusations that Don L. Harding 
employees were going to quit; aty Kent Hawkins 
for Defs. 
CAMILLE Defs Memorandum in Opposition to plntfs Motion Don L. Harding 
to exclude or limit testimony of Daniel Hooper; 
aty Kent Hawkins for def. 
CAMILLE 
CAMILLE 
Defs Memorandum in Opposition to plntfs motion Don L. Harding 
to exclude Tyler Bowles; aty Kent Hawkins; 
Memorandum in subport of motion to exclude Don L. Harding 
testimony of David Smith (Business Loss Expert): 
aty Kent Hawkins for defs 
MEMO 
7/22/2008 MEMO CAMILLE Plntfs Memorandum opposing Defs Motion to Don L. Harding 
exclude Testimony of wes Goodwin; aty Michael 
Gaffney for plntf 
late: 1/21/2009 
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12212008 MEMO CAMILLE Plntfs Memorandum in Response to motions in Don L. Harding 
limine re: Late Disclosure of witnesses, name 
confusion, Brady Barkdull, Accusations that 
employess were go'ng to quit, issues remaining 
after partial summary judgment, and Lloyd White 
and Roger Howe; aty Michael Gaffney for plntf 
AFFD CAMILLE 
:/25/2008 CAMILLE 
1/26/2008 AFFD CAMILLE 
MEMO BRANDY 
MEMO BRANDY 
!/27/2008 MEMO BRANDY 
AFFD BRANDY 
!I2912008 INHD BRANDY 
BRANDY 
BRANDY 





Affidavit of John M. Avondet; aty Michael Don L. Harding 
Gaffney for plntf 
Plntfs Amended Exhibit List; aty Michael Gaffney Don L. Harding 
for plntfs 
Affidavit of John M Avondet in support of plntfs Don L. Harding 
Memorandum Opposing the Defs Motion to 
exclude Testimony of David Smith; aty Michael 
Gaffney for plntf 
Pltfs Reply Memorandum in support of its motion Don L. Harding 
in limine to exclude Daniel Hooper; Gaffney aty 
Pltfs memorandum IJpposing the Dfdts motion to Don L. Harding 
exclude testimony of David Smith; aty Gaffney 
Plaintiff's reply memorandum in support of its Don L. Harding 
motion in limine to exclude Tyler Bowles; Michael 
G a W  aty 
Affidavit of John M Avondet in support of pltfs Don L. Harding 
reply memorandum in support of its motion in 
limine to exclude Tyler Bowles; aty Gaffney 
Hearing result for Motion held on 02/29/2008 Don L. Harding 
09:30 AM: Interim Hearing Held 
Plaintiffs fourth designation of expert and lay Don L. Harding 
witnesses; Michael Gaffney aty for pltf 
Defendants final dis~losure of witnesses to be Don L. Harding 
read to jury panel; Kent Hawkins aty for dfdt 
Motion to shorten time; Michael Gaffney aty for Don L. Harding 
pltf 
Notice of telephonic hearing; 3-5-08 at 10:OO am Don L. Harding 
Pltfs Motion for Certificate of final judgment; pltf Don L. Harding 
aty 
Order to shorten time; J Harding 3-5-08 Don L. Harding 
Order regarding motions in limine; mtn to exclude Don L. Harding 
David Smith GRANTED; exclude Wes Goodwin 
DENIED; Lloyd White and Roger Howe 
GRANTED in part; motion to limit argument in 
regards to Summarv Judgment issues 
GRANTED; Motion ",o limit Brady Barldull 
GRANTED; Motion to exclude about name 
confusion DENIED; Motion in Limine regarding 
employees quitting GRANTED; Motion to exclude 
Tyler Bowles DENIED; J Harding 3-5-08 
BRANDY Supplemental report; Disclosure of Expert Don L. Harding 
Witness Supplemental Opinion 




ROA Report \ * 
Case: CV-2005-0003527-OC Current Judge: Mitchell Brown 
Wesco Autobody Supply, Inc, vs. Holly Ernest, etal. 
late: 112112009 
irne: 03:02 PM 
'age 14 of 17 
Code User Judge 
Hearing result for Jury Trial held on 0311012008 Don L. Harding 




BRANDY Minute entry and orler; trial vacated; rule 54 b Don L. Harding 
certification motion GRANTED; dfdt request to file 
new Summary Judgment motion GRANTED; J 
Harding 3-5-08 
NOTC CAMILLE Notice of service - plntfs 4th supplemental resp to Don L. Harding 
efs second set of interog and req for production of 
documents; aty Michael Gaffney for plntf 
DCANO REPORTER'S TRANSCRIPT LODGED WITH Don L. Harding 
DIANE FOR Motions Hearing 2-29-08. The File 








Renewed motion for summary judgment, aty Kent Don L. Harding 
Hawkins for def. 
Memorandum in support of renewed motion for Don L. Harding 
summary judgment, aty Kent Hawkins for def 
third Affidavit of Kent Hawkins with Additional Don L. Harding 
Documents for motions in limine; aty Ken 







Hearing Scheduled (Motion for Summary Don L. Harding 
Judgment 05/15/2008 10:30 AM) 
Motion to exclude David Smiths opinions in his his Don L. Harding 
supplemental report; Kent Hawkins aty 
Fourth Affidavit of Kent Hawkins with Additional Don L. Harding 
documents for motion to exclude David Smiths 
opinions in his supplemental report; 
Memorandum in support of motion to exclude Don L. Harding 




CAMILLE Plntfs Memorandum in opposition to the defs Don L. Harding 
renewed motion for summary judgment, aty 
Jeffrey Brunson for plntf 
Affidavit of ocunsel in support of plntfs Don L. Harding 
memorandum in opposition to the defs renewed 
motion for summary judgment, aty Jef Brunson 
for plntf 
AFFD CAMILLE 





BRANDY Defendant's Reply Memorandum in Support of Don L. Harding 
Renewed motion for Summary Judgment; Kent 
Hawkins aty for dfdt 
Platfs Motion to strike Dfdts Motion to exclude Don L. Harding 
David Smiths opinions in his supplemental report; 
Gaffney aty for pltf 
MOTN BRANDY 
Plaintiffs Memorandum in opposition to the Dfdts Don L. Harding 
motion to exclude David Smiths opinions in his 
supplemental report; aty Gaffney 
MEMO BRANDY 
Motion to shorten time; Gaffney aty for pltf Don L. Harding MOTN BRANDY 
User: DCANO ate: 1/27/2009 
ime: 03:02 PM 
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Case: CV-2005-0003527-OC Current Judge: Mitchell Brown 
Wesco Autobody Supply, Inc. vs. Holly Ernest, etal. 
late Code User Judge 
1912008 NOTC 
I1 212008 ORDR 




Notice of hearing; on Motion to Strike Don L. Harding 
Order to shorten time; J Harding 5-12-08 Don L. Harding 
Hearing result for Nl? .tion for Summary Judgment Don L. Harding 
held on 0511 512008 10:30 AM: Hearing Vacated 
CAMILLE Amended notice of hearing; aty Kent Hawkins for Don L. Harding 
defs 
I2912008 NOTC 
Hearing Scheduled (Motion 0611312008 01:OO Don L. Harding 
PM) 
~13012008 HRSC BRANDY 
Motion to shorten time; aty Michael Gaffney for Don L. Harding 
plntf 
CAMILLE 
Order for shorten time; J Harding 6-3-08 Don L. Harding ORDR 
NOTC 




Amended notice of hearing; aaty MGaffney Don L. Harding 
Hearing result for Motion held on 0611312008 Don L. Harding 
01 :00 PM: District Court Hearing Held 
Court Reporter. Dorejthy Snarr 
Number of Transcrigt Pages for this hearing 
estimated: more than 100 
Memorandum Decision and Order Denying Don L. Harding 
Renewed Motion for Summary Judgment; J 
Harding 8-1 3-08 
311 312008 ORDR BRANDY 
?/I 0/2008 BRANDY Rule 54(b) Certification; appeal may be filed; J Don L. Harding 
Harding 8-21-08 
Notice of attorney Lien; aty Michael Gaffney for Don L. Harding 
plntf 
3/26/2008 NOTC CAMILLE 
Appealed To The Supreme Court Mitchell Brown 1 01 112008 APSC DCANO 
MlSC DCANO NOTICE OF APPEAL: Debora K. Kristensen, Atty Mitchell Brown 
for Plntf. 
CSTS BRANDY Case Status Changed: inactive; pending Mitchell Brown 
supreme court appeal 
Filing: T - Civil Appeals To The Supreme Court Mitchell Brown 
($86.00 for the Supreme Court to be receipted via 
Misc. Payments. The $1 5.00 County District 
Court fee to be inserted here.) Paid by: Givens 
Pursley LLP Receipt number: 0036756 Dated: 
101212008 Amount: $1 5.00 (Check) For: Wesco 
Autobody Supply, Inc. (plaintiff) 
101212008 DCANO 
Miscellaneous Payment: Supreme Court Appeal Mitchell Brown 
Fee (Please insert case #) Paid by: Wesco 
Autobody Supply, Inc. Receipt number: 0036757 
Dated: 101212008 Amount: $86.00 (Check) 
DCANO 
NOTC CAMILLE 
101312008 MlSC DCANO 
Notice of substitution of counsel; aty Michael Mitchell Brown 
Gaffney for plntf 
CLERK'S CERTIFICATE OF APPEAL; signed Mitchell Brown 
and Mailed to SC and Counsel, Debora K. 
Kristensen, Givens Pursley, Atty for Plntfs. and 
Kent L. Hawkins, Atty for Dfdts. on 10-03-08. 
late: 1 12112009 Sixth *%*.P' v2g3+gal District Court .Bannock County t$@2 
e-&# *&j 
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ime: 03:02 PM ROA Report 
age 16 of 17 Case: CV-2005-0003527-OC Current Judge: Mitchell Brown 
Wesco Autobody Supply, Inc. vs. Holly Ernest, etal. 
)ate Code User 
01912008 MlSC DCANO 
MI SC DCANO 
MI SC DCANO 
011112008 MlSC DCANO 
011412008 MlSC DCANO 
I011 512008 MlSC DCANO 



















IDAHO SUPREME COURT; Notice of Appeal Mitchell Brown 
received in Supreme Court on 10-6-08. DOCKET 
# SHALL BE 35732. Clerk's Record and 
Reporter's Transcrip: must be filed in Sc before 
1-14-09. (5 weeks prior 12-10-08) 
IDAHO SUPREME COURT; Filing of Clerk's Mitchell Brown 
Certificate in SC on 10-6-08. 
IDAHO SURPEME COURT; Notice of Appeal Mitchell Brown 
received in SC on 10-6-08. Docket # 357323. 
Clerk's Record and Reporter's Transcript must be 
filed in Sc by 1-14-09. (5 weeks prior 12-10-08) 
IDAHO SUPREME COURT; Clerk's record and Mitchell Brown 
Transcript Due Date Reset to SC on 1-16-09. (5 
Weeks prior 12-12-08.) 
CLERK'S REOCRD AND TRANSCRIPT DUE Mitchell Brown 
DATE RESET TO; 1-1 6-09. 
AMENDED NOTIC~ OF APPEAL; Debora K. Mitchell Brown 
Kristensen Atty for Appellant. 
Filing: T - Civil Appeals To The Supreme Court Mitchell Brown 
($86.00 for the Supreme Court to be receipted via 
Misc. Payments. The $1 5.00 County District 
Court fee to be inserted here.) Paid by: Merrill & 
Merrill Receipt number: 0039281 Dated: 
10121 12008 Amount: $1 5.00 (Check) For: 
Barkdull, Brady Jay (defendant) 
Miscellaneous Payment: Supreme Court Appeal Mitchell Brown 
Fee (Please insert case #) Paid by: Merrill & 
Merrill, Chartered Receipt number: 0039284 
Dated: 1012112008 Amount: $86.00 (Check) 
NOTICE OF CROS.'; - APPEAL; Kent L. Hawkins, Mitchell Brown 
Atty for DMts. /Respondents. Kent L. Hawkins 
paid $86.00 for SC Fee and $15.00. 
AMENDED CLERK'S CERTIFICATE OF Mitchell Brown 
APPEAL; signed on 10-24-085. Mailed to Counsel 
and Supreme Court on 10-24-08. 
GIVENS PURSLEY PAID $100.00 TOWARDS Mitchell Brown 
CLERK'S RECORD ON 10-7-08. 
Plaintiff: Wesco Autobody Supply, Inc. Attorney Mitchell Brown 
Retained Debora K Kristensen 
IDKkiO SUPREME COURT; Notice of Mitchell Brown 
Cross-Appeal filed in SC on 10-27-08 
IDAHO SUPREME SOURT; 2nd Amended Mitchell Brown 
Clerk's Certificate filed in SC on 10-27-08. 
IDAHO SUPREME COURT; Amended Notice of Mitchell Brown 
Appeal received in SC on 10-27-08 
IDAHO SUPREME COURT; Amended Clerk's Mitchell Brown 
Certificate Filed in SC on 10-27-08. 
ate: 1/21/2009 District Court , Bannock County 6%: . 8 r43 User: DCANO 
%&b2 
ime: 03~02 PM ROA Report 
age 17 of 17 Case: CV-2005-0003527-OC Current Judge: Mitchell Brown 
Wesco Autobody Supply, Inc. vs. t-iolly Ernest, etal. 
bate Code User Judge 
11612008 MlSC DCANO REPORTER'S TRANSCRIPT rgceived in Court Mitchell Brown 
Recora for Motion hearing held 3-5-08 and 
Motion hearing held 10-1 2-07. 
12112009 MlSC DCANO CLERK'S RECORD"RECEIVED on 1-21-09 Mitchell Brown 
a*. , : 8-1 #? 
C i. 
Michael D. Cafkey, ISB No. 355 8 
3 a eey  D. B m o q  ISB No. 6996 
BEA3U) ST. CLAIE G M N Y  PA 
2 105 Corona& Street 
Idaho Falls, IL) 83404-7495 
Tel: (208) 523-5 171 
Fax: (208) 529-9732 
Emai 1: ga&ey@beardstcl&r.com 
j eS@beardstctair.com 
Attorneys for the Plaintiff 
DISTRICT COURT SIXTH JUDICLAL DISTRICT 
IELNNOCK COUNTY IDAHO 
Wesco Autobody Supply, In&., a 
Washington corporation, 
Plaintiffs, I Case No.: CV-05-3527 OC 
VS. 
Holly Ernest individually, Paint and Spray 
Supply, Inc., an Idaho corporation, Hugh 
Barkduli, individually, Brady BarkdulL, 
Individually, and Mke Cook, idividually, 
AFFIDAVIT OF DAVID SMITH 
Defendants. I 
STATE OF IDAHO 1 
)ss. 
COUNTY OF BONNEVILLE ) 
I, David M. Smith, having first been sworn, depose and state: 
-). 
1. I am over the age of eighteen, am competent to testify, and do so fi-Qm'personal 
knowledge. 
2. I am a Certified Public Accountant, Certified Valuation Analyst, and Certified 
Forensic Financial Analyst. 
3. I have been retained by the Plaintiff, Wesco Autobody Supply, Inc. (Wesco), to 
178? Affidavit of David Smith 1 
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expert testimony about the dmages it has suEered and the cause of those 
damages. 
4. I have reviewed several documents as the basis of my opinions. The documents I 
have reviewed include the following: 
B Deposition of Brady Barkdull; 
Deposition of Hugh Barkdull; 
w Deposition of Mke Cook; 
a Deposition of JoDee Reid; 
Deposition of Curtis Stairs; 
Deposition of Jenny Hancock; 
Deposition of Roger Howe; 
* Affidavit of \%s Goodwin, and attachments, dated June 9,2006; 
Plaintiffs Memorandum in Opposition to Motion for Summary 
Judgment dated June 28,2006; 
Plaintiff's Memorandm in Support of Second Motion to 
Reconsider dated September 5,2007; 
* Decision Re: Summary Judgment; 
First Amended Complaint and Jury Demand; 
* Memormdm Decision and Order cm Motion to Reconsider (2"") 
dated January 9,2008; 
* Order for Dismissal with Prejudice; and, 
II) JI 2.30.2-Proximate Cuase---"substantial factor," without "but 
for" test. 
I RPB 
Affidavit of David Smith 2 
5. The defendants' expert, Tyler Bowies, and I agree that the loss of Weso" key 
employees caused Wesco's lost profits. My analysis focuses on the reason for the 
key employee's depa~urt: and whether the remainkg defendants engaged in 
mlavvful or othmise wrongfir1 conduct to procure the key employees' departure. 
1 have also evaluated the conduct of the defendants following the departure to 
ddemine whether any of the col~duct, i.e., the unfair competition, caused any of 
Wesco" lost profits. 
ti, For purposes of my analysis I assumed the conduct of the remaining defenhts  
was unlawful. 
7. Based on my experience, knowledge, training, skill, education, and experien~e, 
and review of the aforementioned docments, I am of the opinion that the cause 
of JVesco 's lost profits, to a reasonable degree of certainty, is: due to the conduct 
of the remaining defendants, key employees terminated their employment with 
Wesco on August 19,2005 and went to work for Paint Spray and Supply-Utah, 
and unfairly competed with Wesco. 
8. Based on my review of the financial infomation provided by the defendants and 
Wesco, it appears that Wesco's expected sales went from $1 1,000.00 per day lo 
$0.00 per day after the key employees resigned. 
9. The actions of the remaining defendants proximately caused the decrease in sabs 
under the legal standard enunciated in DJI 2.30.2. 
10. The recruitment, andlor contact of existing Wesco employees for the purpose of 
soliciting employment with Paint and Spray Supply while still an employee of 
Wesco was wrongfir1 on several levels: 
Affidavit of David Smith 3 
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a. This conduct violated or breached the fiduciary duty of loyalty an 
employee owes to an employer; 
b. The action inurger= with expected economic &%rmtage; 
c, The action destroys the company's good~vill value, i-e., the value of a 
trained work force in place and the value of customer relations~ps. 
1 1. The r~mitment  and/or contact of existing Wmco employees stripped Wesco o f  its 
sales force. The recnritnzent and/or contact of existing Wesco employees 
constituted a substantial factor in the departure of Wesco's employees. 
12. The composition of, and providing a letter to Wesm employees for the purpose of 
soliciting employment with Paint and Spray Supply-Uta,h while employed by 
Wesco breached the duty of loyalty owed to an employer, interfered with 
prospective economic advantage, and destroyed Wesco's goodwili. 
13. The composition of, and providing a letter to Wesco employees, was a substantial 
factor in the en masse resignation of the sales force. 
14. The senior managers' discussion of employee resignations and employment 
opportunities with a competitor places undue influence on lower level employees 
to foflow senior managers, thereby stripping Wesco of its sales force. 
15. Paint and Equipment Supply, and Wesco througb its purchase of goodwill, paid 
employees to develop, assemble, record, update, and maintain company sales, 
color mix and customer contact information. This information was copied and 
transferred to Paint Spray and Supply-Utah, constituting a theft of Wesco's trade 
secrets. 
16. The the& of Wesco's trac1c secrets constitutes unfair competition and the 
Affidavit of David Smith 4 
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employee" snduct also breached the fiduciary duties owed to Wesco. 
17. The theft of Wesco's trade seGrets was a substmtid factor in reducing Wesco's 
sales. It also prevmtesl Wesco from generding sales and hindered Wesco in its 
ability to train a new sales team and reestablish customer contacts. 
18. Paint and Equipmmt Supply, and VVesco thrau& its purchase of goodwill, paid 
employees to develop, assemble, record, update, and maintain company sales, 
color mix and customer contact infomation. The deletion of this information 
constitutes theft and/or destruction of Wksco's trade secrets and impaired the 
integrity or availability of data. The deletion of the information caused an 
intmption in Wesco's services and its ability to provide services to its 
custorna. The intemption of Wesco's services was a substantial factor in the 
lost revenue suffered by Wesco as detailed in my report. 
19. The deletion of infomation and transfer ofthat infomation constitutes h i r  
competition, a breach of fiduciary duty of loyalty, interference with prospective 
economic advantage, and the destruction of company goodwill. 
20. The deletion of information was a substantial factor in reducing Wesco's sales by 
stripping Wesco of the customer information readily available when the store 
opened the next workday following the en masse walk-out of Wesco's employees. 
2 1. Former Wesco employees continued to use the same phone numbers, phone 
message script, and uniforms after resigning from Wesco md while employed by 
P in t  Spray and Supply-Utah. This constitutes unfair con~petitjon by causing 
confusion as to source. 
22. Cook, Brady, and Hugh lied to Wesco owners regarding the above actions while 
Affidavit of David Smith 5 
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employed at Wesco. This action violates or breaches the fiduciary duty of loyalty 
owed to an employer. 
23. The lying reduced sales by preventing Wesco &om taking action prior to the 
employees' resignation en masse that would have prevented the loss of historical 
customer information, customer relationships, customer preferences information, 
and customer contact information. The lying was a substantial factor in the lost 
profits suffered by Wesco. 
24. The above actions, separately or combined, are a substantial factor causing Wesco 
to lose sales and the resulting lost profits is !34,508,295. This amount is calculated 
to a reasonable degree of certainty and is based on the financial data provided by 
Wesco and the defendants in discovery. 
25. Attached as Exhibit A is a copy of my suppletnental report in this case. I 
incorporate the statements made in the supplemental report by reference. 
, CMEA, CFFA 
SubsUibed and sworn $q befoq me this 2, day of April, 2008 
Affidavit of David Smith 6 
CERTIFICATE OF MAILING OR HAND DELIVERY 
1 certify 1 am a licensed attorney in the State of Idaho, I have my ofice in Idaho 
Falls, Idaho, and on May 1,2008, I served a true and correct copy of the Affidavit of 
David Smith upon the fbllowing by the method of delivery designated: 
Kent Hawkins 
Menill& Mefkll 
109 North Arthur, 5th Floor 
PO Box 991 
Pocatello, ID 83204 
FAX: 232-2499 
Bannock County Courthouse 
624 East Center 
Pocatello, ID 83205 
FAX: 236-7012 
5 U.S. Mail &and-delivered a ~acsimile 
a U.S. Mail dand-de l ivered  a Facsimile 
Judge Harding's Chambers B U .  S. Mail a and-delivered a ~acsimile 
Caribou County Courthouse 
159 S Main Street 
Soda Springs, ID 83276 
FAX: 208-547-4759 
~ e f f i e u .  Bmnson 
Of Beard St. Clair Caffney PA 
Attorneys for the Plaintiff 
Affidavit of David Smith 7 
l2F29 
David M. Smith 
Idaho State Accomtancy Board #I345 
SMITH AND COMPANY CPAs, PLLC 
3 10 Elm Street 
Idaho Falls, ID 83402 
Telephone: (208) 524-2601 
Facsimile: (208) 522-0502 
Expert Witness for the Plaintiff, WESCO Autobody Supply, Inc. 
IN TH[E DISTRICT COURT OF TH[E SIXTH JUDICIAL DISTRICT OF THB 
STATE OF IDAHO, IN AF4D FOR TlkE COUNTY OF BANNOCK 
WE2360 Autobody Supply, Inc., a 




Holly Ernest et al. 
Paint Spray and Supply 
1 
Defendant. 
CASE NO. CV-05-3527 OC 
S t r I p P L E ~ ~ f i  nPORT 
Disefosure at' 
Expert 'Witnm Supplment;al OpiBion 
David M. Smith CPAlABV, CVA 
On Mwch 3, 2008 1 was asked by the attorneysYor the PlaintiEE to provide an opinion 
regadhg causation between the actiom of the r e m  BdendanQ in this case and the 
last profits of the Plaintiff. This opinion is based on my howledge, t r ~ i n g ,  skill, 
education and expfiene as: 
o A licensed Gefifid Public Accomwt 
A Certified Valuation hkiyst 
o A Certified Forensic Financial Analyst. 
A ''Valuation halyst" is a professional term for Business Appraiser. As a Valuation 
Analyst, I c o m o d y  prepase projeetiom of income, value intangible assets such as 
customer lists and trained work force in place, and goodwill. I have prepared business 
valmtiom for divorce p u ~ s e s ,  merger and acquisition &=actions, listing businesses 
for sale, estate and gift tax purposes, and for dissenthg stwfioldedpartner/member suits. 
I have also prepared business valuations for commercial damage suits. 1 also teach the 
recertifcation class Carrent Update in Vduatioras nationwide for the National 
Association of Certified Valuation Analysts. 
A Forensic Financial Analyst is an accountant that has undertaken additional training in 
forensic accounting. To become certified, I have received training in the computation of 
commercial damages. 
As was disclosed in my deposition taken February 12, 2008 I was not previously 
requested to provide an opinion on causation. To provide an opinion, I reviewed 
documents that I was previously supplied, as well as additional documents provided by 
the Plaintiffs attorneys. Sources of the information include: 
* Deposition of Brady Barkdull, October 6,2005. 
Deposition of Hugh Barkdull, October 6,2005. 
* Deposition of Mike Cook, October 6,2005. 
0 Deposition of JoDee Reid, October 6,2005. 
* Deposition of Curtis Stairs, October 6,2005. 
Deposition of Jenny Hanmck, October 7,2005. 
* Deposition of Roger Howe, January 16,2006 
o Affidavit of Wes Goodwin, with attachments, June 9,2006. 
Plaintiff's Memorandum in Opposition to Motion for Summary Judgment, 
June 28,2006. 
* Plaintiffs Memorandum in Support of Second Motion to Reconsider, 
September 5,2007. 
Decision Regarding S m a r y  Judgment, September 6,2006 
* First Amended Complaint and Jury Demand, January 3 1,2007. 
0 Mernarandum Decision and Order on Motion to Reconsider (2&), January 
9,2008. 
e Order for Dismissal with Prejudice, January 23,2008. 
o IDJI 2.30.2 - Proximate cause - ''substantial factor," without "but for" 
test. 
For purposes of my causation analysis, I assumed the wnduct of the remaining 
Defendmts was unlawful, recognizing the ultimate d e t d a t i o n  is up to the Trier-of- 
fact. If asked whether the actions or conduct of the Defendants does constitute a breach, I 
have assumed that it does. 
In summary, the cause of the WEiSCO lost profits to a reasonable degree of certainty is: 
due to the conduct of the remajning Defendants, key employees terminated their 
employment with W S C O  on August 19, 2005 and went to work for Paint Spray and 
Supply - Utah, and unfairly competed with WESCO. Essmtidly, the expected W C O  
sales went from over $1 1,000 per day to $0 after all the key employees resigned. 
The alleged actions of the remainhg Defendants proximately caused the decrease in 
sales, and therefore the lost profits of the Plainriff. A~ccarding to depositions, the alleged 
actions of the rmahing Defendan& ghat caused the lost sales we: 
1. The recmiment andlor contact of existing WESCO employees for the purpose of 
soliciting employment wid4 Paint and Spray Supply - Utah while an emplovee of 
WESCO. 
a. This action violates, or breaches the fiduciary duty of loyalty an employee 
owes to an employer. 
b. This action interferes with an expected economic advantage (Euture sales). 
c. This action destroys company goodwill value (value of a trained work 
force in place, value of customer re1;rtiomhips). 
This action reduces sales by stripping W C O  of its sales force. m e  auto body 
supply industry is a technical industry, requirirrg lcmwledgeable sales people, and 
is also highly competitive, requiring sales people with area familiarity and 
customer relationships." ' Transferring proprietary sales information either 
through copied computer files or the solicitation of the entire sales team removes 
historical customer information, customer reIatimships, customer preferences 
information, and customer conlact information, preventing VWSCO from 
generating sales and hindering VWSCO in its ability to train a new sales team and 
reestablish customer contacts. 
2. The composition of, and providing a resignation letter to W S C O  employees for 
the purpose of soliciting employment with Paint and Spray Supply - Utah while 
an emplovee of VWSCO. 
a. This action violates, or breaches the fiduciary duty of loyalty an employee 
owes to an employer. 
b. This action interferes with an expected economic advantage (future sales). 
c. This action destroys company goodwill value (value of a trained work 
force in place, value of customer relationships). 
This action contributes to the en masse resignation of the sales force. Senior 
managers discussing employee resignations and employment opportunities with a 
competitor places undue influence on lower level employees to follow senior 
managers, thereby reducing sales by stripping WEBCO of its sales force. "The 
Decision Regarding Summary Judgment, Page 3. 
auto body supply h d u s q  is a k c h i d  indusw, requiring howledgeable sales 
m p l e ,  and is also highly mmFitive, requiring sales people with area fmiliarity 
and customer relationships,'y2 T r m f e d g  proprietary sales Sumation either 
&ough copied computer files or the soliciation of the entire sales team removes 
historical customer S o m t i o n ,  customer relationships, customer preferenm 
ion, and customm mnbct Somation,  preventing WESCO from 
generatkg sales and h i n d e ~ g  M S C O  in its ability to train a new sales team and 
reestablish customer contacb. 
3. Paint and Equipment Supply, and GO k o u @  its purchase of goodwill, paid 
employees to develop, assemble, record, update and maintain company sales, 
color mix and customer contact infomation. The copying of WESCO sales 
 oma at ion, customer data, and customer paint fomulas and potential transfer to 
Paint Spray and Supply - Utah constitutes theft of VWSCO trade secrets. 
a. This alleged action of transferring information to a competitor provides 
unfair competition, 
b. This action violates, or breaches the fiduciary duty of loyalty an employee 
owes to an employer. 
This action reduces sales by potentidy disseminating WESCO customer 
Somation "The auto body supply industry is a t-cal industry, requiring 
howledgeable sales people, and is also highly competitive, requiring sales people 
with area familiarity and customer relation~hi~s."~ Disseminating proprietary 
sales information throu& copied computer files deereases the value of the 
propietary information and p o m ~ d l y  facilitates the transfer of the historical 
customer information, customer relationships, customer preferences information, 
and customer contact infomation, to competitors. This would prevent W C O  
from generating sales and hindering WESCO in its ability to train a new sales 
team and reestablish customer contacts if this information is transferred to a 
competitor, or used by a former VWSCO employee hired by a competitor. 
4. Paint and Equipment Supply, and WEBCO through its purchase of goodwill, paid 
employees to develop, assemble, record, update and maintain company sales, 
color mix and customer contact information. The deletion of W S C O  sales 
information, customer data, and customer paint formulas constitutes theR and/or 
destruction of WESCO trade secrets, and impaired the integrity or availability of 
data. 
a. This action of deleting information and subsequently transferring the data 
to a competitor provides unfair competition. 
b. This action violates, or breaches the fiduciary duty of loyalty an employee 
owes to an employer. 
c. This action interferes with an expected economic advantage (future sales). 
d. This action destroys company goodwill value (value of a trained work 
force in place, value of customer relationships). 
Ibid. 
Ibid. 
This action reduces sales by stripping W S C O  of its customer information ' m e  
auto body supply industry is a technical industry, requiring knowledgeable sales 
people, and is also highly competitive, requiring sales people with area familiarity 
and customer relationships.'* Deleting proprietary sales infomtion removes 
historical customer information, customer relationsMps, customer preferences 
information, and customer contact information, preventing WESCO from 
generating sales and hindering VWSCO in its ability to train a new sales team and 
reestablish customer contacts. 
5. Former WESCO employees continued to use the same phone numbers, phone 
message script, and unifct~,m after resigning from VWSCO and while employed 
by Paint Spray and Supply - Utah. 
a. This action interferes with an exp%ted economic advantage (future sales). 
b. This action results in unfair competition. 
This action reduces sales by causing customer confusion as to the source of their 
products, representing Paint Spray and Supply - Utah employees as employees of 
P&E - Idaho W S C O )  
6. Defendants lied to WESCO owners regarding the above actions, while employed 
by VlrESCO. 
a. This action violates, or breaches the fiduciary duty of loyalty an employee 
owes to an employer. 
This action reduced sales by preventing WESGO from taking action prior to the 
employees resigning en masse that would have prevented the loss of historical 
customer information, customer relationships, customer preferences information, 
and customer contact information. Had the Defendants not lied, VVESCO could 
have terminated staff immediately, protected computer infomtion from theft 
met with employees, and possibly prevented or decreased the lost sales. The 
Defendants chose a course of action that benefited themselves rather than their 
employer, resulting in lost sales to WESCO. 
According to depositions, the remaining Defendants, Brady Barkdull, Mike Cook, 
Hugh Barkdull, and Paint Spray and Supply participated in the above actions. 
Brady Barkdull was the Regional Brady Barkdull approached and/or 
contacted W S C O  employees6 regarding employment with Paint Spray and Supply - 
Utah while he was employed by VWSCO, Brady Barkdull gave the instruction to all 
employees to walk out on Friday at 5:00~m.~ 
Ibid. 
Brady Barkdull Dep. Ex. I .  
Jemy Hancock, Hancock Dep. 23:5-25, Peck and Dayiey, Barkdull Dep. 78:20-80:24. 
Hancock Dep. 39: 15-40:7. 
Mike Cook was the manager of the Pocatello store.' Mike Cook approached and/or 
contacted WESCO employeesg regarding employment with Paint Spray and Supply - 
Utah while he was employed by W C O .  
Mike Cook copied ViTESCO trade secrets1° and potentially -sferred the idomation 
to Paint Spray and Supply - Utah. 
Mike Cook deleted WESCO trade seere& from IKESCO computers." Cook admits 
to deleing files prior to his departure from P&E'~ (WESCO). These fies were stored 
on a Vk'ESCO computer, were developed using h o w l d g e  obtained as a P&E 
employee, were created and e h e d  as a P&E employee, and thetefore beloaged 
to P&E ( W C O )  and not Mr. Cook. hk. Cook's did not own a work folder that was 
his to delete. WESCO purchased the goodwill of P&E which would include the 
contents of the work folder, i.e. the work folder contained competitor information 
(including pricing information, a list of customers, areas to which P&E sells 
goodslservices, and lines of products carried by PCB!), a delivery log for the Pocatello 
area (containing an average list of weekly deliveries), and target shop lists (pricing 
information and strategy to get that customer's account and from whom the customer 
was presently supplied). l3  
Mike Cook wrote resignation letters for other emplo ees. Hugh and Brady Barkdull 
had Cook prepare their letters m the Pocatello office. it 
Paint Spray and Supply - Utah employees that resigned from WESGO, continued to 
use the same cell phone number, script and uniform as an employee of Paint Spray 
and Supply - Utah that had been used while employed by W'ESCO. Hugh Bmkdull 
continued to use the same cell phone number, script and uniform as an employee of 
Paint Spray and Supply - Utah that he had while employed by WESCO. l5 
On August 17,2005 Brady Barkdull, Mike Cook, and Hugh Barkdull met with Roger 
Howe and Mark Mortensen where they assured Howe and Mortensen that there was 
no substance to the rumors that employees would be leaving en masse and starting to 
work for a competitor. l6 
All of these actions by the Defendants caused sales to decrease through brea~h of 
fiduciary duty, breach of loyalty, unfair competition and theft of company secrets. 
The actions of the remaining Defendants caused all the employees of WESCO to 
resign en masse, leaving WESCO without a sales force, and without customer 
* Cook Dep. 10:8-11:3;Ex. 1. 
JoDee Reid, Reid dep. 6: 19-9:22, Cuais Stairs, Stairs Dep. 6: 16-7: 18. 
'O Decision Regarding Summaxy Judgment, p. 24. 
Cook Dep. 21:9-28: 14. 
12 Decision Regarding Summary Judgment, p. 24 
I3 Ibid. 
l4 Barkdull Dep. 75:20-78:6. 
Is Decision Regarding Summaxy Judgment, P. 20. 
l6 Howe Dep. 42: 17-44:8. 
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i n f o d o n .  l h s e  =tiom, sepafatdy or combined, are a substantHal k t o r  eatsing 
WESCO to lose salm and the resulting last proprofits cafadatai in my prwious repart as 
$4,508,295. WESCO has not yet tecovmd &om the of the I h f d t s  and 
continues to inwr lost profits. 
The calculated lost profits of $4,508,295 suffixed by WWO to a le degree 
of certainty are prmmbd in the esmlier DisG10sui-e of CafWofls - Updated for 
Trial, dated l3hway 1 1, 2008. That repart GQW a wpy of my CV and other 
disclosures regding tmhbg, &mation, case ~xprknce, and publications. 
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STATE OF IDAHO 
:ss 
COUNTY OF BANNOCK ) 
I, Kent L. Hawkins, being first duly sworn, deposes and states: 
I .  Attached hereto is a true and accurate copy of the following document: 
a.. A true and correct copy of the Znd opinion letter from Tyler Bowles, 
dated March 6,2008; 
DATED this / day of May, 2008. 
MERRILL & MERRILL, CHARTERED 
BY 
Kent L. Hawkins 
Attorneys for Defendants 
Fourth Affidavit of Kent Hawkins with Additional Documents for Motion to Exclude David Smith 
6340: Fourth.AAFidavit.Hawkins Page 1 
STATE OF IDAHO ) 
: SS 
County of Bannock ) 
S 
SUBSCRIBED AND SWORN to before me by Kent Hawkins on this I day of May, 
2008. n 
CERTIFICATE OF SERVICE 
I, Kent L. Hawkins, the undersigned, one of the attorneys for the Defendants, in the above- 
referenced matter, do hereby certie that a true, full and correct copy of the foregoing Fourth 
Affidavit of Kent Hawkins with Additional Documents for Motions in Limine was this 1 day 
of May, 2008, served upon the following in the manner indicated below: 
Michael D. Gaffney 
BEARD ST. CLAIR GAFFNEY 
MCNAMARA CALDER PA 
2 105 Coronado Street 
Idaho Falls, Idaho 83404-5 171 
Hon. Don L. Harding 
P.O. Box 4165 
Soda Springs, ID 83276 
(Chambers Copy) 
@tJ U.S. Mail 
U Hand Delivery 
U Overnight Delivery 
CL(I Telefax 529-9732 
N U S .  Mail 
U Hand Delivery 
U Overnight Delivery 
Telefax 547-2147 
,YMA - Y e & L  
Kent L. Hawkins 
Fourth Affidavit of Kent Hawkins with Additional Documentrs for Motion to Exclude David Smith 
6340: Fourth.AEdavit.Hawkins Page 2 
LEWIS, B~WLES & ASSOCIATES, LLC 
C O N S a T m T S  IN BWHUMIm 
1 I B S  FOX FAEZM ROAD 
tU3CrAN. UTAH 84331 
T-R J. BO . P33.D.. CPA. CNA 
(4361 51&-0707 
March 6, 2008 
Mr. Kent L. Wawkins 
Merrill and Menill 
P.O. Box 991 
Pocatello, ID 83204-099 1 
Re: Wesco v. Paint Spray and Supply et al. 
Dear Mr. Hawkins: 
In my opinion, the plaintiff in this matter has failed to apply a rational, coherent economic 
damage methodology. Specifically, David Smith, the Plaintiffs damage expert, has repeatedly 
failed to explain how any specific alleged wrdngful act by the any defendant had any incremental 
effect on the sales of Wesco. Gonsequei~tly, the various calculations produced by the plaintiff and 
purported to be damages are not econoinic damages at all. The support for this opinion is 
provided below. 
I. Economic Damage Methodology 
For context, I suinrnarize the plaintiff's damage calculations in Table 1 below.' Aside from the 
time value of money, time itself shou'LiI not affect the existen~e or anlount of damages.' The 
range noted in Table 1, therefore, demonstrates the plainties failure to apply any kind of rational 
metl~odology . 
' ~ ~ ~ e n d i x  A l sts the material I have reviewed in forming my opinion. 
'1 have included the identifying pages and summary information ffom the plaintiffs four damage 
calculations in Appendices B through E. 
'see Patell, Ja~nes M., Roman L. Weil, and Mark A. Wolfson, 1982, "Accumulating Damages in Litigation: 
The Roles of Uncertainty and Interest Rates." Journal ofLegal Studies 1 l(2): 34 1-364; and Bowles, Tyler J., 2008, 
"Hindsight in Commercial Damages Analysisl" Journal of Legal Econornics 140): 1 - 14. 
Table I .  Summary of Plaintifrs Darnage Calculations 
Number Date Damages Range "But-fornAuproach 
1 November 6,2006 $15,790,3 13 - $29,548,922 NA 
2 March 10, 2007 $1,187,559 - $2,916,232 $1,368,237 
3 February 1 1,2008 $1,301,840 - $6,348,529 $4,508,295 
4 March 5,2008 NA $4,508,295 
Restricting attention to damage calculation numbers 2 and 3 (it is my understanding that the 
plaintiff has disavowed damage calculation No. 1) and the "but-for"approach as applied by the 
plaintiff, the damage calculation increased from $1,368,237 to $4,508,295 in less than a year.4 
This change in "but-for" damages by a factor of 3.3 as calculated by David Smith is, of course, 
not being driven by the time value of money but rather by an ad-hoc methodology. 
It is my understanding that Smith produced damage calculation number 4 as a result of Judge 
Don L. Warding granting a defendant's pre-trial motion, which argued that "Smith's opinion is 
entirely without a foundation and is irrele~ant."~ Notwithstanding this ruling, Smith produced 
another report with the same conclusion as to the amount of damages. His supplemental report 
states, "The calculated lost profits of $4,508,295 suffered by Wesco to a reasonable degree of 
certainty are presented in the earlier Disclosure of Calculation-Updated for Trial, dated February 
11,2008."~ The reason the damage estimate did not change is that Smith failed again to specify 
how any alleged wrongful act had any incremental effect on the sales of Wesco. 
For context, let me point out the correct meth~dology.~ The logical and scientific approach to 
economic loss analysis is to (1) identify the alleged wronghl actY8 (2) causally connect the 
wrongful act to a harmhl effect, (3) address the issue of whether any harmful effect led to an 
economic loss, and (4) measure the economic loss, if any. 
4 ~ e e  and conipare damages per the "But-for Approach" as listed in Appendices C and D. 
'See Me~norandum in Support of Motion to Exclude Testimony of David Smith, p. 8. 
Expert Witness Supplemental Opinion, David Smith, March 5,2008. In his deposition (Smith 
deposition taken February 12, pp. 22-23), Smith notes that he prefers the but-for approach and intended to testify to 
damages based on the but-for approach. Presumably this is why in his most recent report he specifies just one 
number as damages, which is "but-for" damages from the previous report. 
7~ppendix  F contains my c.v., a statement of qualifications, and testimony history. 
8 0 ~ ~ c e  the alleged wrongful acts are identified, it is standard for the economist to assume liability on the part 
of the defendant. Of course, if there is no liability, there are no damages and any discussion of damages is ineievant. 
Previous to his most recent report (hereaher, Smith No. 4), Sinith was silent as to (I), (2) and (3). 
Indeed, in his deposition Mr. Smith responded to a question concerning lost sales as follows: 
""I'm showing something happened. . . . And it will be for the trier of fact to determine what 
those elements, or element. or lack thereof, occurred to cause a decrease in sales and result in 
I11 response to Judge Harding's ruling, Smith No. 4 addresses issue (1) and purports to address 
issues (2) and (3): ' O  
In summaiy, the cause of the WESCO lost. profits to a reasonable 
degree of certainty is: (sic) due to the conduct of t l~e  remainiilg 
Defendants, (sic) key en~ployees terminated their employment with 
WESGO on August 19,2005 and went to work for Paint Spray and 
Supply - Utah, and unfairly competed with WESCO. 
But on closer inspection it is apparent that Smith has not addressed issues (2) and (3), which is 
the reason his calculation of damages did not change. Smith failed to ask and answer the 
question of whether an alleged wrongful act caused the actual world to be different from the "but 
for" world. But this is the basic question that must be answered in the application of the but for 
approach to estimating lost profits. A generally accepted treatise on this topic notes the 
following: ' 
Although the defendant's . . . [wrongful act] need not be the sole 
cause of the plaintiff's economic loss to establish loss causation, 
the plaintiff nevertheless can recover only damages caused by the 
. . . [wrongful acts]. Accordingly, in calculating recoverable 
damages, the court must isolate and remove other contributing 
causes. An expert wimess often facilitates this task. . . . financial 
expert testimony quantiijring the amount of damages lacks 
relevance unless one can show that the damages resulted from the 
defendant's wrongful acts. (p. 2.10) 
Although the following quote from the same treatise is from the chapter on damages in patent 
infringement cases, the ecoilomic logic is applicable to the instant case: 
The practitioner must be familiar with the causal link between the 
infringement and the h a m  being measured. One cannot assume 
that the infringement auton~atically led to the patentee's lower sales 
9 ~ e p o s i t i o ~ ~  testilnony of David Smith, February 12,2008, p. 55. 
l 0~xper t  Witness Supplemental Opinion, David Smith, March 5,2008, p. 3. 
I I Litigation Services Handbook: The Role ofthe Financial Expert, 4Ih ed., 2007, John Wiley & Sons. 
and profits. . . . First, the plaintiff must describe a link that could 
reasonably explain the type and amount of ham.  Then one must 
examine other factors that could have caused the harm. Finally, 
one must consider the alternative lawful actions that the infringer 
could have taken. The infringement demonstrates that the infringer 
intends to have a presence in the market with a competitive 
product. One must take this into account. (emphasis in the 
original) (p. 22.6). 
Similar to the circumstances contemplated by the authors of the above statement, the defendants 
in the instant case intended "to have a presence in the market with a coinpetitive product" and, 
indeed, did l a w ~ l l y  enter the market.I2 This lawfkl entrance into the market, along with the key 
employees layfully leaving Wesco and going to work for the defendai~t," is the obvious cause of 
the decrease in sales of the plaintiff. Smitl-t's darnage methodology has repeatedly ignored this 
fact. 
Contrary to the methodology applied by Smith, below I list each of the alleged wrongful acts that 
remain in this case and address the question of whether this act caused the actual world to be 
different fiom the "but for" world. My i.onclusion is that in each instance the actual world is the 
same as the "but for" world in all material respects. 
It is my understanding that the remaining alleged wroilgful acts can be characterized as  follow^:'^ 
1. it is alleged that some defendant employees [Brady Barkdull and Mike Cook] engaged 
in wrongful acts by discussing resignation with und drafting letters of resignation for 
other employees. 
As has been well documented and discussed in this case, all Wesco employees had the right to 
terminate their einployment with Wesco at any time for any reason. Also, independent of the 
actions noted above, Paint Spray and Supply (hereafter P & S) had the right to open competiilg 
stores and hire the plaintifl's employees.15 Therefore, the actual world is the same as the "but- 
for" world and no damages other that immaterial amoui~ts flowed from these actions. Economic 
12 See Judge Smith's Decision Re: Sumnary Judgment, September 7, 2006, pp. 20-22. 
I4See Judge Smith's decision regar*dr*,g summary judgment for tile alleged illegal actions that remain an 
issue in this case. 
"AS readers of this report will be familiar with the background and parties involved in this suit, that detail 
will not be provided here other than to remind the reader that P & S, a defendant in this case, opened stores that 
competed directly with Wesco and hired many of Wesco's employees. 
damages, if any, caused by these alleged wrongful actions (i.e., Mr. Barkdull and Mr. Cook 
discussing resignations and drafting resignation letters) would be the value of the employees's 
time spent on these activities if conducted on "company time." 
2. It is alleged fhat some defindant employees engaged in wrongful acts by (a) wearing 
plaint f i  clothing while working.for defendant and (b) using pfaintgf's cell phone 
numbers while ~rorking for defendant. 
Damages caused by these actions would be the profits on sales made during the relevant time 
period to confused customers who thought they were buying from the plaintiff. I have seen no 
evidence to suggest that there were any such sales to confased customers. Given the short time 
period involved, these damages, if any, are likely to be trivial. 
3. It is alleged that defindant employee Cook violated the Computer Fraud Abuse Act 
and Idaho Trade Secrets Act by deleting and taking information from the plaintisf's 
computer. 
4. It is alleged that some defendant employees [Mike Cook] committed the Tort o f  
Conversion by taking compufer.files- 
Concerning these two allegations, there are two separate questioils that must be asked in order to 
decide if these two actions drove a wedge between the actual and c'but-for"competitive 
environments faced by the defendant: (a) did Wesco lose material information as a result of these 
alleged acts andlor (b) did a competitor of Wesco (e.g., P & S) acquire information that otherwise 
was not available as a result of these alleged acts. I have not seen any evidence in this case that 
would suggest that the answer to either of these questions is yes. (Certainly, Smith does not 
address this issue.) 
The testimony I have reviewed suggests that the computer files at issue contained customer data 
but that these data also existed in hard copy and that the plaintiff knew the identities of its 
customers.16 Therefore, the answer to question (a) posed above is no. Further, given the long 
history of both P & S and Automotive Paint Warehouse einployees servicing customers in the 
relevant geographic region," it is unlikely that these actions, assuming they are true, provided 
any information to P & S that was not already known by existing en~ployees or its new 
employees (i.e., the former employees of Wesco). Therefore, the answer to question (b) posed 
above is also no. As the answer to both of these questions is no, it follows that these allegations, 
if true, did not cause the actual economic environment to differ materially from the "but-for" 
economic environment faced by the plaintiff. 
I6See the deposition testimony of Lloyd White taken February 23, 2008, pp. 67-71. 
I 7 ~ o r  example, Holly Ernest, a principal of both P & S and Automotive Paint Warehouse, ". . . had worked 
this territory [S.E. Idaho] for thirty years." (See deposition testimony of Hoiley Ernest, p. 37). 
XI. Other Issues 
Smith has accumulated prejudgment interest on past dainages at 12 percent. Whether 
prejudgment interest is appropriate is ultimately a legal question. However, it is my 
understanding that under Idaho law prejudgment interest is only available on damages that are 
"liquidated or ascertainable by mere mathematical process."'8 Clearly, damages as calculated by 
Smith do not meet this definition. 
Smith's analysis is heavily dependent upon extensive time series forecastii~g.'~ This is a vely 
technical field within the discipline of econometrics. I have reviewed Mr. Smith's curriculum 
vitae as attached to his February 1 1,2008 report. With all due respect to Mr. Smith, I see no 
evidence that would suggest any significant training in this technical field. 
Smith applies an incremental cost percmtage of 70.57 percent to purported lost sales in order to 
calculate purported lost profits. He notes in his depositioil that this profit margin is based on the 
experience of Wesco in non-Idaho markets.20 He did not take into consideration that P & S 
might legally enter the market as it did and, consequently, drive profit margins down for Wesco 
(i.e., increase the incremental cost per~entage).~' But it appears that the entrance of P & S has 
resulted in aggressive di~counting.~"ndeed, Mr. White notes that profit margins are much lower 
for Wesco in Eastern Idaho than in other 10cations;~' hence, t l~e  ir~cremental cost margin in 
Eastern Idaho would be much higher than the 70.57 percent applied by Smith. 
V. Summary 
My opinion has not changed from that provided in my original report.24 It is my opinion that Mr. 
Smith has failed to explain how an alleged wrongful act caused the actual competitive 
environment of Wesco to be difTerent from the "but-for the alleged wrongfit1 act" environment. 
Consequently, the various calculations produced by Mr. Smith and purported to be dainages are 
not economic damages at all. Rather, analysis of the remaining alleged wrongful acts in this case 
leads to the conclusion that in all material respects the actual competitive environinent is 
Issee Ewin Const. Co. v. Van Order, 474 P. 2d 506 (1993) and Van Brunt v. Stoddard 39 p. 3d 621 (2001). 
19 Smith deposition, pp. 12-1 6. 
'Orbid. p. 49. 
'']bid. p. 43. 
" ~ l o ~ d  White deposition, pp. 84-85, 126, and 130-3 1 .  
131bid. p. 85. 
2 4 ~ e e  r port of Tyler J. Bowles, Ph.D., dated December 14,2006. 
6 
effectively equivalent to the "but-hr" competitive enviro nt. Therefore, it is my opinion that 
no dmages, other tlilan trivial amounts, were caused by the alleged wronghi acts of the 
defendants. 
I trust that tliis report will be of value to you, your clients, and the court as this matter progresses. 
If 1 can be ofkrther assistance, please let me know. 
Sincerely, 
~ ~ l e f  1. Bowles, Ph.D., CPA, CVA 
Appendix A 
List of Material Reviewed by Tyler J. Bowles, Ph.D., CPA 
First Amended Complaiilt and Jury Demand; 
Decision by fudge N. Randy Smith regarding summary judgment; 
Plaintips Designation of Experts and Lay Witnesses; 
Decision by Judge N. Randy Smith regarding motion to reconsider; 
Affidavit of Michael Cook; 
Affidavit of Brady Barkdull; 
Second affidavit of Brady Barkdull; 
30(B)(6) Deposition of Holly Ernest, October 17, 2005; 
Depositioil of Holly Ernest, October 17, 2005; 
Deposition of Toin Davis, October 17,2005; and 
Affidavit of Wes Goodwin. 
Deposition of Holly Ernest, October 17, 2005; 
Deposition of Tom Davis, October 17,2005; 
Patell, James M., Roman L. Weil, and Mark A. Wolfson, 1982, "Accumulating Damages 
in Litigation: The Roles of Uncertainty and Interest Rates, Journal oflegal Studies 
1 l(2): 341 -364. 
Bowles, Tyler J., 2008, "Hindsight in Com-nercial Damages Analysis," Journal ofLegal 
Economics 14(3): 1 - 14. 
Memorandum in Support of Motion to Exclude Testimony of David Smith. 
Disclosure of Expert Witness Calculations, David M. Smith, March 10, 2007. 
Updated for Trial, Disclosure of Expert Witness Calculations, David M. Smith, February 
1 1,2008. 
Supplemental Report, Disclosure of Expert Witness Sttpplemental Opinion, David Smith, 
March 5,2008. 
Litigation Services Handbook: The Role of the Financial Expert, 41h ed., 2007, John 
Wiley & Sons. 
Deposition testimony of David Smith, February 12, 2008. 
Deposition testimony of Lloyd White taken February 23, 2008. 
Appendix B 
Plaintifrs Damage Calculation No. 1 
November 6,2006 
Michael D, Caffney, ISBirt3558 
Jeffrey D. Brunson, ISR#6696 
BEARD ST. CLAIR P.A. 
2 1 05 Coroxtrtdo Street 
Idaho Falls, Idaho 83404-7495 
Telephone: (208) 523-5 17 1 
Facsimile: (208) 529-9732 
Attorney for Plaintiff 
DISTmCT COURT SIXTH JUD1CUi.L DISTRICT 
E;.ANNOClK COUNTY IDMO 
Wesco Autobody Supply, Inc., a 
Washington corporation, 
Plaintiff, Case No. : CV-05-3527 OC 
vs. 
Wolley Ernest individually, Automotive 
Paint Warehouse, a Utah corporation d/b/a 
Paint Spray and Supply or d/b/a Mid 
Mountain Supply, Jeffrey Peck 
indi\~idually, Travis Dayley individual1 y, 
Joel Johnston individually, Chantil Dobbs 
individually, David Cristobal individually, 
Ryan Nesmith individually, Jodee Reid 
individually, Curtis Stairs indivtlually, 
Tiffany Tl~fotnsen individually, Iiugh 
Barkdull, individually, Brady Barkdull 
individually, Michael Cook individually, 
Shelby Thompson individually, Jenny 
Hancock individually, Kelly R.McClure 
irtdividually, John Does I througl~ X, Mary 
Does 1 through X, Black Corporations I 
through X, Green PPartr1erships I through X, 
and Rcd Litnited Liability Companies I 
through X, 
PLAINTIFF'S DESTGNATlON OF 
EXPERTS AND LAY WITNESSES 
Defendants. 
Plaintiffs Designation of 13peuts and 1 . a ~  Witnesses Page '1 
PIaintiff, through counsel of record, respcctfi~lly subxnit the following list of 
individuals who lllay be call as expert witnesses at the trial in the above captioned matter. 
1. David Smith, CPA, CVA, Sinith & Cotnpany, 310 Elm Street, Idaho Falls, 
Idatlo 83402. A copy of Mr. Smith's curriculum vitae is attached along with his hourly 
rate and listing of deposition and trial testimony for the past four years is attached as 
Exhibit B herewith. Mr. Smith is anticipateci to testify as to the valuation of\Vescols 
damages based upon information provided in the binder Exhibit A submitted along with 
this disclosure entitled Wesco Idaho Operations Damages, which consists of fifleen (1 5)  
tabbed sections comprising the uatdcrlying data arrived at in producing section number 1 
"Summnw" which identifies a summary of losses claimed as damages in this litigation. 
The amounts claimed are based upon five-year and ten-year projections which arc 
standard within the industry. The amounts are presented in an undiscoui~ted fashion. Mr. 
Snit11 will present the discount factor relevant for discounting based upon information 
derived at the trial date. Those losses wilt be discounted to cur~mt dollars using an 
appropriate risk-adjusteci rate. 
Mr. Smith is also anticipated to testify as to damages based upoil a theory of 
discouragement of profits related to Paint & Spray, however, that information has not 
been provided by the defendants nohvithsta~~ding the fact that it has been requested in 
discovery and not to date been provided. 
2. Wcs Goodwin, DataBanIc Data Services, PO Box 203.51 3, Austin, TX 78720- 
35 13; (800) 295-8 166. Mr. Goodwin is expect~cl to testifjr consistent wit11 the two 
reports previously submittccl to the defendants and consistent with the affidavits which he 
Plctinliff's Desigilatioll of Experts and Iny Witnesses Page 2 
S Rlt OF LOSSES 
5 m u  
PmCHASE PRICE 
2005 LOSS 
2006 - 20 10 FORCASTED LOSSES 2,655,633 
4 
SUL3-TOTa 
2006 - 2010 BUDGETED ~ C O ~  4,800,977 
F W W  VALUE OF C O ~ ~  (sxns~r~) 5,640,335 
TOTAL 
Less Salvage Value 
10 YEAR 
2005 LOSS 671,198 
2006 - 20 15 FORCASTED LOSSES 
SUB-TOTAL 
2006 - 20 15 BUDGETED INCOME 12,809,180 
FUTURE VALUE OF COMPANY (sx ~ K A )  8,499,870 
TOTAL 
f-, Less Salvage Value 
Appendix C 
PlaintifPs Damage Calculation No. 2 
David Smith Report 
March 10,2007 
David M. Smith 
Idaho State Accountancy Board #I345 
SMITH AND COMPANY CPAs, PLLG 
3 10 Elm Street 
Idaho Falls, ID 83402 
Telephone: (208) 524-2601 
Facsimile: (208) 522-0502 
Expert Witness for the Plaintiff, WESCO Autobody Supply, Inc. 
1;N THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
n 
WESCO Autobody Supply, Inc., a 
Washington corporation, 1 
1 
PlaintiEf, 1 
1 CASE NO. CV-05-3527 OC 
VS. 1 
1 
Holly Ernest et aI. 1 Disclosvre of 
Paint Spray and Supply 1 Expert Witness Calculations 
1 David M. Smith CPAIABV, CVA 
Defen dm t . 
WESCO vs Holly Ernest et ai., Paint and Spray Supply 
COMFaRlSON OF APPROACH= 
Past Lost Pmfits Future Lost 
with Pmjudgment Profits with 




Goodwill Valuation Approach 
Strategic Value Approad 
1,006,223 362,013 1,368,237 
Average 
992,802 340,073 1,332,875 1,379,705 
A Assum~tions 
- Date of Injury 811 912005 
Trial Date 327f2007 
Inmmental Costs Percentage 70.57% 
Pre-Judgment Interest 12% 
Discount Rate 
Waighted Avg Cost of Capital 14.95% 
Appendix C )  
PlaintifFs Damage Calculation No. 3 
David Sinith Report 
February 1 1, 2008 
David M, Smith 
Id& State Acmuntmcy Board if1 345 
S m H  AND COWANY CPAs, PLLC 
3 10 Elm Street 
Idaho Falls, ID 83402 
Telephone: (208) 524-260 1 
Facsimile: (208) 522-0502 
Expert Witness for the Plaintiff, wsco Aulobody Supply, Inc. 
IN TEE DISTRICT COURT OF TEE SIXTH JUDICW DISTRTCT OF THE 
STATE OF IDAHO, IN A.ND FOR THE COUNTY OF BANNOCK 
WESCO Autobody Supply, he., a 1 





Holly Ernest et dt. 
1 
1 
Paint Spray and Supply 1 
1 
Defendant. 1 
CASE NO. CV-05-3527 OC 
UPDATED FOR TRIAL 
Disclosure of 
Expert Witness Calculations 
David M. Smith CPNABV, CVA 
WESCO vs Holly Ernest et al., Paint and Spray Supply 
COMPARISON OF APPROACHES 
But-For Approach 
Yardstick Approach 
Past Lost Profits Future Lost 
with Prejudgment Profits with 
Interest Discount Total Lost Profits 
1,776,213 2,732,082 4,508,295 
Average 
1,391,118 1,875,275 3,266,392 4,707,739 
Disgorpment Approach 2,118,618 4,229,911 6 , 3 4 8 , 5 2 9 d  
Goodwill Valuation Approach 996,000 1,301,840 1,301,840 
Strategic Value Approach 2,445,829 3,196,866 3,196,866 
Assum~tions 
Date of Injury 811 912005 
Trial Date 311 012008 
Incremental Costs Percentage 70.57% '&h 
Pre-Judgment Interest 12% 
Diiujunt Rate 
Weighted Avg Cost of Capital 14.95% 
Appendix E 
Plaintifrs Barnage Calculation No. 4 
David Smith Report 
March 5,2008 
David M. Stnith 1 
I Idaho State Accountancy Board ##I 345 
SMITH AND COMPANY CPAs, PL1di 
3 10 Elm Street 
Idaho Falls, ID 83402 
Telepl~one: (208) 524-2601 
Facsirnlle: (208) 522-0502 
Expert Witness for the Plaintiff, WESCO Autobody Supply, IIIC 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
WESGO Autobody Supply, Inc., a 1 
Washington corporation, 1 
1 
Plaintiff, 1 
i CASE NO, CV-05-3527 oc 
VS . > 
1 
Holly Enlest et al. 1 SUPPLEIMENTAL REPORT 
Paint Spray and Si~ppl y ) Disciosure of 
1 Expert Witness Suppiernet~tal Opi~~ior~ 
Defendant. David M. Srmith CPNABV, CTJA 
information.. These actions, separately or combined, are a substatid factor c w i a g  
WESCO to lose sates and tbe resulting lost profib calculated in my previous report as 
$4,508,295. WESCO has not yet recovered from the actions of the Defendants and 
continues ta incur lost profits. 
The calculated lost profits of $4,508,295 suEkred by W S C O  to a rwnable  degree 
of certainty are presented in the earlier Disclosure of Calculations - Updated for 
Trial, dated February 11, 2058. That repoTt contains a copy of my CV and other 
disclomw reganding training, education, case experience, and publications. 
, CVA, CMEA, CFFA 
Appendix F 
Tyler J,  Bowles 
Curriculum Vitae 
Statement of Qualifications 
Rule 26 Testimony Disclosure 
Education 
TYLER J, B, b VVLES 
I99 I Plt D -Economics, Un~versity of North Carol~na-Chapel H ~ l i  
Areas of Concentra t~on Econometr~cs  and lnternat~onal Econom~cs  
D~sser ta t~on T ~ t l e  The Impacts o f  Monetary Factors on omt l~od~ ty  P r ~ c e s  and Stocks 
1986 M S -Econom~cs,  U t a l ~  State Un~ver s~ ty ,  Logan, Utah 1: 
Tlies~s T ~ t l e  Trade L~beraI iza t~on The l~npac t  on Utah's D a ~ r y  and Meat Industr~es 
I984 B S -Econon~~cs ,  Utah State Un~ver s~ ty ,  Logan, Utah 




Certified Public Acconnta~it, Licensed i l l  Ida110 and Utah 
Certified Valuation A ~ ~ a l y s t  
Honors  and Awards  
USU, College of B u s ~ ~ ~ e s s ,  Fac~ilty Adv~sor  of the 1 ear (20041200/5) 
USU College of Agr~culture, Teacher o f  the Year (200 112002) i 
USU Department of Econom~cs ,  Teacher of the Year (200112002)i 
USU College of Bus~ness ,  Adv~sor  o f  tlie Year (2000/2001) 
USU Pres~den t~a l  Leadersh~p Counc~ l ,  Professor o f  the Year (I 99912000) 
USU College of Agr~culture, Adv~sor  o f  the Year (199912000) 
USU College of Bus~ness,  Adv~sor  of the Year (199811 999) 
USU Department o f  Economics, Teaclier oFthe Year (1996197) , 
USU Mortar Board Professor Award (1 996197) 
USU College of Agr~culture, Teacher o f  tlie Yea1 (1 996197) 
I 
USU College of Agr~culture, Facnlty of the Quarter ( W ~ n t e r  1996) I 
G r a d ~ ~ a t e d  cum laude, PIII Kappa Phi, Nat~onal  Dea~l ' s  L ~ s t  Reeelbed an Elljall Watt Sells Award for scores on CPA Exam 
(scored In the top 0 20 percent out of 66,900 cand~dates) 1 
I 
Professional Experience 
2007-Present Professor, E c o ~ ~ o m i c s  Deparl;ni:nt, Utah State Uhiversity 
1994-Present Principal with Lewis, Bowles & Associates, a litigation support firm 
2002-2007 Associate Professor, Economics Department, Utah State University. 
! 
1994-2006 Ownerloperator o f  irrigated farm and cattle operation i l l  Sontlreast Idaho 
! 
2000-2002 Assistant Professor, Economics Department, ~ t a h  State University. 
I 




Lecturer, Econo~nics Department, Utah State Un(versity-teach introductory macroeconomics, international 
economics. and upper division collrses agriculturbt economics. 
I 
i 
1992-1994 Adjunct Professor of E c o n o m ~ c s  and F ~ n a n c e ,  n~vers l ty  of  W y o m ~ n g - ~ n t e r m e d ~ a t e  Inlcroeconomlcs and 
f inanc~al  markets and ~ n s f ~ t u t ~ o n s  4 
I 
1991 - 1  994  Econonii t t  and A c c o u n l a ~ ~ t .  Porter. Muirhead. dornia.  l i o u a r d .  CPAs-corporate. individual. partnership. 
estate and trust tax compliance; audits o f  goverdment entities; compilation and review o f  small b u s i ~ ~ e s s  
financial statelnents; estimation of  damages in pLrsonal injury, wrongful death, wrongful discharge, 
d i s c r i ~ n i n a t i o ~ ~ ,  and lost profit cases. 1 
! 
1989- 1994 E c o n o ~ n i c s  Instructor, Casper College and Uni rslty of Wyoming-Casper College-principles o f  
+ .  macroeco~iomics,  principles o f  microeconomicq, money and banking, a ~ ~ d  introductory accounting; advised 
students and participated in various faculty cornknittees. 
I 
1986- 1989 Research Assistant, University of  North Carolin 
I 
1985- 1986 Research Ass~s tan t .  Utah State U n ~ v e r s ~ t y  ; 
I 
American Institute o f  Certified Public Accountants I 
America11 Academy of Economic and Financial Experts 
National A s s o c i a t i o ~ ~  o f Forensic Econo~nis t s ,  Past Board M e ~ n b e t  
National Association Certified Valua:ion Analysts 
Publications in Refereed Journah 
Bowles, Tyler J and W .  Crrs Lewis. "Employ~nent  ~ i s c r i m i n a t i o n !  D i s l i n g u i s l ~ ~ ~ ~ g  Between Equitable Remedies and 
Compensatory Damages." Jolirnal q f  Legal Econon~ics.  k ~ o r r l t c o n i i n ~ )  
! 
Bowles, Tyler J. and D. Scott Bosworth. "Online Enrollment a ~ ~ d i ~ t u d e n t  Acliievenient: A Treatment Effects Model." 
Perspecrives on Econoriiic Edtrcarion Research. /Forrhcjmi~igl  
1 
Bowles, Tyler J.. Adam McCoy,  and Scott Bates. "The Effect of Sppplemental Instruction O I I  Tiniely Graduation." College 
Sr~rderir Journal. (Fortliconiing) 
i 
Bowles, Tyler J. "Damages U ~ ~ d e r  W ongfill Death Statutes: T h e  kelevancy of  a Cla i~nant ' s  Nation o f  Residency." Journal 
q fLegnl  Ecorzomics 13(3, September 2006):65-74. i 
Bowles, Tyler J .  and W .  Cris Lewis. "Assessing Economic ~ a l n a ~ e s  in Personal I n j ~ ~ r y  and Wrongfill Death Litigation: T l ~ e  
State o f  Utah." Journal o f  Forensic Ecor~ori~ics 18(2 and ?, Fall 2005):227-242. (Published July 2006). 
Bowles, Tyler J. "Illegal Aliens: Damage Claims for Lost Wages.:' Journal q f  Forensic Economics 17(3, Fall 2004):28 1-88. 
(Published December 2005). I 
Bowles, Tyler J., W.  Cris Lewis a ~ ~ d  Gary R .  Wells. "Assessing dconomic Damages in Personal Injnry and Wrongful Death 
Litigation: The  State of  Tdal~o." Joitrnal o fForens ic  Eco nmtcs 17(3. Fall 2004):415-27. (P~~bl i s l ied  December 
2005) "; 
! 
Bowles, Tyler I., a ~ ~ d  W .  Cris Lewis. ' 'Valui l~g a S n ~ a l l  Business: /implications o f  D i f f e r e ~ ~ t  Illcome Tax Models." Journalof  
Legal Ecorionrics 12(3. Winter 2002/03):47-62. ( ~ u b l i s h d d  J a ~ ~ u a r y  2005). 
Bowles, Tyler J., and W .  Cris Lewis. "Assessing Economic ~ a n i a g e s  in Personal Injury and Wrongful Death Litigation: The 
State o f  Wyoming." Journal o,f Forensic Econoniics 16(1 j ~ i ~ ~ t e r ,  2003):87-99 (Publisl~ed J ~ t l y  2004). 
I 
2 : 
L c w ~ s ,  W C r ~ s ,  Frank Callendo. and Tyler J Bowles "Measur~rt  k P u b l ~ c  Safety Ret~rement  Plan Wealth I m p l ~ c a t ~ o n s  for 
Assessing Econamtc Loss " Jotrrrrol o fLegal  ~ c o n o n r l c $  1 l (2,  Fall 2001 ) 6 1-80 ( P u b l ~ s h e d  J ~ t n e  2003) 
i 
Bowles, Tyler J , and Jason Jones "Tlie Effect of  Supplemental I d s t r ~ ~ c t ~ o n  on Reten t~on  A B ~ v a r ~ a t e  P r o b ~ t  Model " J o u r ~ ~ a t  
ofCollege Student Rererirlon S(4, A p r ~ l  2004) \ 
i 
Lewis, W. Cris, Frank Caliendo, and Tyler J .  Bowles. Error in Estinlating the Personal Consumption Offset in 
Retirement." Jourrial  of Forerisic Econoniics 2002):45-55 (Pnblisl~ed July 2003) 
Bawles,  Tyler J , and Jason Jones  "An A n a l y s ~ s  o f  the Effectwen 1 ss o f  Supplemental l n s t r r ~ c t ~ o n  T h e  Problem o f  Se lec t~on  
8 1 a s  and L i m ~ t e d  Dependent  V a r ~ a b l e s  Jcrirnol of ~ o l l k g e  Stltderlr Rerentlon S(2,  October 2003) 
I 
Bowles, Tyler J.,  and Ryan Bosworth. "Scale E c o n o ~ n i e s  in PobliL Edt~cation:  Evidence from School Level Data." Jourrial 
qfEdrrcarian Firiarice 28(2 ,  Fall 2002):285-99. I 
Caliendo, Frank, W .  Cris Lewis. and Tyler J .  Bowles. ' A  Sirnplif;ed Approacli for E q ~ ~ i t a b l e  D i s t r i b ~ ~ t i o n  o f a n  Award in a 
Wrongfill Death Action." Litigariori Ecortortiics Review k ( l ,  Published September 2003): 17-2 1 
Bowles, Tyler J., and W. Cris Lewis. "Time-Series Properties of  $apitalitation Rates." Litigalinn Econorz~ics Review 5(2, 
W i ~ ~ t e r  2001 ):27-3 1 . 
Lewis, W .  Cris, and Tyler J .  Bowles. "The Effect o f  Income Tax-- on  Optimal Portfolio Selection." Joclrrial of Wealrh 
Marragemertr 4(2.  Fall 2001).29-36.  
Bowles, Tyler J.,  and W.  Cris Lewis. "A Time-Series Analysis of*lie Medical Care Price 111dex: l ~ n p l i c a t i o ~ ~ s  for Appraising 
E c o n o n ~ i c  Losses." J o ~ r r r i a l  o fForens ic  Econoritics 13(3!, Fall 2000):245-54. 
Bowles, Tyler J., and W.  Cris  Lewis. "Time-Series Properties o f  h e d i c a l  Care Net Discount Rates." Jour.nalo,fLegal 
Ecorron?ics 1 O(2): 1-1 2 (publisl~ed Winter  2002). 
Lewis, W .  Cris, Tyler J .  Bowles, and Frank Caliendo. "Savings a ~ d  Investment Options: Lifetime Consunlption a ~ ~ d  
Financial Planning." J o ~ r r n a l  of Wealtli Mariagenrer~t 4(1: Summer 2001):44-54. 
Caliendo, Frank, W .  Cris Lewis, and Tyler J. Bowles. "New F i ~ ~ d i i i g s  on Strategic IRA Investing." J o ~ t r n u l  of Wealth 
Mariagerilerir 3 (4 ,  Spring 200 1 ):49-53 
Bowles, Tyler J., a ~ l d  W .  Cris Lewis. "Tax Considerations in va lu ing  Non-Taxable Entities." J o l r r r ~ a l  qfBusiriess V ~ t u a l i o n  
19(4, December 2000): 175-85. 
Bowles, Tyler J., and W .  Cris Lewis. " U ~ ~ s e t t l e d  Issues in M e a s ~ ~ r i i l g  Lost Profits." J o ~ l r r i a l  of Legal  Econon7ic.s 9(3):  19-32 
(published December 2000). 
, 
Lewis, W .  Cris, and Tyler J. Bowles. "A Statistical Analysis o f  ~ e h e r a l  Income Tax Rate Stability Over Time and 
Implications for Valuing Lifetime Earnings." J o u r n a l  ofkore~i .s ic  Ecorioniics 12(3,  Fall 1999):201-14 (published 
May 2000). 1 
Bowles, Tyler J., and W .  Cris Lewis. "Prejudgment Interest: Issue's and Case Studies." Litigalior~ Ecorioniics Digesr 4(2,  
Fall 1 9991: 109- 18. 
Bowles, Tyler J , ,  and W .  Cris Lewis. "The E c o n o ~ n i c s  of  ~ w n e r s h ; ~  Rights in Valuing Minority Interests." Liligariort 
Ecorzon~ics Digest 4( 1 .  Spring 1999):3 1-8. 
Bowles,  Tyler J., and W .  Cris Lewis. "Tax Returns a s  the Basis fo$Lost Profit Appraisals: Possible Adjustments." 
Lifigarion Ecorrori~ics Digesr 2(2, Summer  1997): 1 12-25. : 

O t h e r  Publicat ions 
Ward,  R l ~ b y  and Tyler J Bowles "Uncle Sam says purchage n e  tractor. " Utnh Farm Bureuu News 49(1 I ,  Dec 2003/ Jan. 
2004) r 
Bowles, Tyler I ,  and E .  Bruce Gcdfrey.  "New Territory." FVesfe 11 Farmer-Sfockman (Second, March 200 1). t I 
Godfrey,  E.  Bruce, and Tyler  Bowles. "Rollercoaster Income and 
Bowles. Tyler J., a ~ ~ d  D Scott Jackson. "Don't B e  a Target." We rerr~ Farnler-S~ocknlan (March 2001) t 
Taxes: Some O p t i o ~ ~ s  to Consider." Tile Progressive 
Bowles, Tyler J .  Book R e v ~ e w :  Expert Economic Testimony: R ference Guides for J ~ ~ d g e s  and Attorneys. Jo~rrnal o f l e g a l  
Ecor~onitcs 9(1, S p r i ~ ~ g I S u m m e r  1999):s 1-5 (pt~blislied S ptember 2000). i 
Bowles, Tyler J.,  and E. Bruce Godfrey. "Taxing Livestock Sales " Wesfern Farnier-Sfockniari 120(10,  August  2000):17 1 
Dair)~nlnn (February 2002). 
Bowles,  Tyler J., and D. Scott Jackson. "All In the Family." Wesiern 
Farmer S~ockriiun (July 2000):34. 
I3 Bowles, Tyler J., and E. Bruce Godfrey.  "Selling the Farm: Be C, reftil with tlie Principal Residence Exclusion." Weslern 
i 
I 
Farmer-Sfockn~an (April 2001). 
Bowlek, Tyler J., a ~ ~ d  E.  B r ~ ~ c e  Godfrey. "Se l f -E~nploy~nent  Recent C o ~ ~ r t  Cases and R u l i ~ ~ g s . "  Wesrerri 
Farliter-Slocknt~n I I 0(S, June 2000): 1 5. 
Bowles, Tyler J., and E .  Bruce Godfrey. "Tax Tip: Consider Inc m e  Averaging to Cut Taxes." Wesrer-n Farnrer-Slocknlnrl 
120(7, April 2000): 16. 
Lewis, W.  Cris, and Tyler J .  Bowles. The Elfeet o,fInconte Taxes n Optinlal Porlfolio Selecriorl. ERI Study Paper 99-08, 
D e p a r t m e ~ ~ t  of Economics, Utah State U ~ ~ i v e r s i t y ,  Logan,lUtali, December 1997. 
Bowles. Tyler J .  "How to M a k e  a Million." Ornh Farmer-Stoch{on (December 1997). 
I 
P resen ta t ions  a t  Professional  M e e t i n g s  
Bowles, Tyler J. "Personal injury and Wrongful Death Damages: 4urrent  Issnes and New Developments." American Institute 
of  Certified Public Accountants, National Conference on braud and Litigation Services, Las Vegas, N V ,  September 
27-29, 2006. I 
I 
Botvles, Tyler J .  "The Use of  Hindsight i l l  Commercial  Damages Analysis." Presented at tlie Annual Meetings of  the Western 
I Economic Association International, San  Diego, CA,  Junq 30 ,  2006. 
Zliou, Lei, Basudeb Biswas, and Tyler J .  Bowles. "Globalization a d Income Distribution I n e q ~ ~ a l i t y  within Countries." 
Presented at the Annual Meetings o f  the  Western Econom 1 c Association International, Sen  Diego, CA,  July 2, 2006. 
! 
Bowles, Tyler J . ,  and D. Scot1 Boswor t l~ .  "Online Enrollment in ~ I o n o m i c s  Courses: A Treatment Modcl." Presented at the 
Seventh Annual Economics and the Class Room ~ o n f e r e n l  e, Jackson Lake Lodge, G r a ~ ~ d  Teton National Park, 
September 16, 2005. f 
I 
Bowles. Tyler 1. "lllegal Aliens: Claims for Lost Wages."  ~ r e s e l i t h d  at the Annual Meetings o f t h e  Western Economic 
Association International. San Francisco. CA. July 7-8. 2405. 
Bcrwles, Tyler I '"The T w ~ o  D e f ~ c ~ t s  " Presented at the Utah University Extension Income Tax School. S t  George. Utah, 
December 2, 2004 
Bowles, Tyler I "The T w ~ n  Deficits " Presented at  the Utah Stat U n ~ v e r s ~ t y  Extens~on lncomc Tax School. Salt Lake C ~ t y .  
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Bowles, Tyler J , and W Crts  L e w ~ s  "Assess~ng E c o n o m ~ c  In Personal Injury and Wrongful Death L ~ t ~ g a t ~ o n  The 
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BC, July I 2, 2004 
Bowles, Tyler J. ,  W.  Cris Lewis,  and Gary Wells. "Assessing E c  nomic Damages in Personal Injury and Wrongful D e a t l ~  
Litigation: The  State o f  Idal~o.. '  Presented at the Annt~a l  eetings of  the Wester11 Economic Association 
In tc r~~at iona l ,  Vancouver,  BC,  July 1-2, 2004.  
d, 
Bowles, Tyler I " E c o n o ~ ~ i ~ c  C o n d ~ t t o n s  " " Precinted at tlie Uta Stare U n ~ v e r s ~ t y  Extens~on T n c o ~ ~ ~ e  Tax School,  S t  George,  
U i a l ~ ,  December 4 tli, 2003 1 
Bowles, Tyler J. "Agr~ct~ l tura l  Tax Issues." " P r e s e ~ ~ t e d  at  the ~ t $ h  Slate University Extension Income Tax School, Salt 
Lake City, Utali. November 21,  2003. 1 
I 
Bowies, Tyler J., and W.  Cris Lewis. "A Comparison o f  Time Ser  es Forecasting Models." Presented at tlie Annual Meetings 
of t l ~ e  west err^ E c o n o ~ n i c  Association International, Den er ,  Colorado, July 12, 2003.  i 
I.ewis, W .  Cris, and Tyler J .  Bowles. "The Age-Earnings Profile: bross-sect ion and Time-Series Analysis." Paper presented 
at t l ~ e  Annual Meetings of  tlie Western Economic ~ s s o c i d t i o ~ ~  International, Denver, Colorado, July 12, 2003. 
I 
Bowles,  Tyler J "Profess~onal  E t h ~ c s  and S o c ~ a l  Welfare." Prese ted at  the Utali State U n ~ v e r s ~ t y  Extens~on Income Tax 
Sc l~ool ,  Sal t  Lake C ~ t y ,  Utah, November 2 2002 f 
Bowles, Tyler J., and W .  Cris  Lewis. " l n c o ~ n e  T a x  Consideration in Applying the Discounted Future Returns Method of  
Valuing a B u s i ~ ~ e s s . "  Presented at  tlie A n n ~ ~ a l  Meetings @' the  Western Economic A s s o c i a t i o ~ ~  In te r~~at iona l ,  Seattle, 
Wasl~ington.  July 1-3. 2002. i 
L e w ~ s ,  W.  Cris, Frank Caliendo,  a ~ ~ d  Tyler J. Bowles. "The Perso al C o ~ ~ s u m p t i o n  Offset: A d j u s t i ~ ~ g  for Consumption in 
Retirement." Paper presented at the Annual Meetings o f t  e Western Economic A s s o c i a t i o ~ ~  International, Seattle, 
Wasliiugton, J i ~ l y  1-3, 2002. 
I I 
i 
Bowles, Tyler J., and W .  Cris Lewis. "All Econometric Approach o Appraising Goodwill." Presented at tile annual meetings 
o f  the An~er ican  A c a d e n ~ y  of E c o ~ ~ o m i c  and Financial Ex 
Bowles,  Tyler J., and Ryan Boswortli. "Farm Household Wealth: ~ e a s u r e m e ~ ~ t ,  S t r ~ ~ c t u r e ,  a ~ ~ d  Determinants." Paper 
presented at the Western Agricultt~ral E c o ~ ~ o m i c s  ~ s s o c i a $ o ~ ~  Annual Meetings, Logan, Utah, J l ~ l y  1 1, 2001. 
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Bowles,  Tyler J . ,  and Ryan Basworth.  "Scale Economies in Public Education: Evidence from School Level Data." Paper 
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Bowles,  Tylcr J., and W.  Cris  Lewis. "Tax Considerations in va lu ihg  Non-Taxable Entities." Paper presented at tlie Annual 
Meetings of  the Allied Social Science Association, New  cleans, Louisiana, January 6, 2001. 
Bowles, Tyler J , and W C r ~ s  L e w ~ s  "7J11settled l s s i ~ e s  In Meas11 11rg Lest  Profits " Paper presented at the 75th Annual 1 
Conference of  tlrc Wester11 E c o n o m ~ c  A s s o c ~ a t ~ o n ,  Vancbuver, B G . Canada,  July 1, 2000 
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Bnwlcs, Tyler J "Relsreme~tt P l a n n ~ n g  Tax Issues " Presented Utah State I Jn lvers~ty  E x t c n s ~ o n  Income T a x  School, St 
George, Utah, December 1999 
Lewis, W .  C r ~ s ,  and Tyler J. Bowles. "A Statistical Analysis of  F ,dera l  1 Tax Rate Stability O v e r  Time and Implications for 
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i 
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Attorneys for Defindants 
Ir.N THE DISTRTCT COURT OF THE SrXrrr T t J D ~ ~  DISTIUCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
'C5rESCO AUTOBODY SUPPLY, INC., a ) 
Washington oolporatlon, 1 
) Case NO. (3-05-3527 OC 
Plain- 1 
1 
vs. ) D w A N T S g m Y  
1 mE$uPmBTOF 
PAlNT SPRAY AND SUPPLY, Ino., HUGH ) MOTZON FOR SUMMARY 
BARKDULL, -, BICADY ) ,TrmwmT 
l3AWDULL individdy, and MICHAEL ) 
COOK Mvidudy, 1 
1 
D e f h t s .  ) 
1 
T h e ~ ~ e g t s t a n d a r d d a s n a t ~ ~ ~ b s n o i g s u c s o f ~ o n e a c h  
elcmontofapkiotieFsease,dythat~bcnoisaucoff~ona~eesscntialolamcmt.' The 
renewed motion for slrmmary judgment was not fJed to revisit the summary judgment decisions 
E&IX& granted by tbis court on M t y  issues. The renew& laotion for smmmy judgmnt was 
ffled to call the court's attention to one elanant in particular lack of proof of caudon of damages. 
Numerow casts have been cited in the business context wbae a plabtiffwas able to prove liability 
but had the oase dismissed because o f  lack of pmof of causation of damages. Essefltidy, 
D e f u  assert that- W- has failed to bring forth any proof of damages and M this Mure 
warrank 'bxmrmy judgmezlt for each remainimg Defendant on eaoh mmahhg camt 
' Rule Sqe), LR.C,P.; Bmrter v. Cmney, 135 Idaho at 170; Slit% v. Meridian Joint Wuwl 
WiM $2,128 Idaho at 719. 
~ d a l r t s . ~ M e m o n s d m i a ~ o 2 ~ ~ ~ ~ ~ ~  -+ 
SMements made throughout Wesco's m m o r d m  make it clear that fhe parties will have 
to agee to disagree on some aspects of the law. For instance, on page 19 af its memorandm, 
Wesco boldly states that cb&fmdants are wrong" and that Wesco does not mixi to show "actual 
confusion" to prove unfair competition, but only a ' ' ~ ~ o d  of conhsion." Wt.nsco cites 20 
Arnericun Home BfineJia; a 1942 w e  where the plaintiff was not seeking damages at dl, but was 
seeking only im in;jmMon, The coat granted the injunction because of fhe "1- of 
codusion." Amerim Rome Benefit had aotbiag to do with damages and the " & e l m  of 
confusion'' standard is inapplicable to Wwco's clairn far damages. Wesoo is seeking rnonetsry 
b g e s  a d  must have evidexloe linking a wrigfiG act to actual moaetary damages? As itl other 
numerous cases, a Mlute to prove this link is fbd to W'esco's case for mmetqy damages. 
In a similar attempt to get m a d  the absmce of proof of causation of damages, at page 10 
of its memorandum, .Wesco claims h t  the d e f h t s  sufk  %om a contorted mi&- 
of the law of damages in business tort cases." Wesco makes much of f)dendants5 citing the Mi-rgic 
Valley I)uck mse h r  the ppositioa rl$at damages are; an essxtatd element of a negligence me3 and 
points out: that this is an interntiod tart case, as if the differenoe actually e d .  Missing the 
paint entirely, Wem states that it does not need to presaat evidence of negligew in an intentional 
tort case, and declares that %e defendants' [sic] ameat is senseless." Wesou k b y  gI~sses 
cleanly over the trite point, which is W there must be proof of damaggs in dl toa cases, whether 
the tort be negligent or intentional.. There shoultd not be any m o l b  on this key legal issue: Idaho 
law is cleourthat causs~tion of damages is m essential elmmt of eve!rytort claim, and has specifically 
stated this &e with regaid to i n e e n c e  with prospective advantage: 
[A review of prior oases] provides a elear pi- of the ~ ~ t s  of the ort of 
intentional interfereme with a prospeotive economia . Those elements are 
as fallows: (I) The existence of a valid mnomio kaowledge of fhe 
expwtmq on the part of t;he intwfhq (3) h t i o d  intafhmce inducing 
m a n  o f b  qemmy; (4) .the M a m ~  waa ~~ by some measure 
beyond the fact of  the iznwfer- itself 
improper purpose or improper means) and 
expectancy has been disrupted. [Underbaing not in oxighwl.] 
2Wesco origkdly had a c I h  for injunctive relief, W voluntati@ amended its wxnpkht and 
dropped the injunctive relief claim. 
Page 2 
r "- 
EgMdEnterpkm? Im. v. Bmkr, 133 Idaho 330,338,986 P.2d996,1004 (1999). Thus, Wesco 
a t t q ?  to divert the'co~ut's -tion from the issue of whether there is proof of wuation of 
hses and chooses to argue h u t  whether there is evidence of an intmtional tort versus 
one based on ne&gts$ce, which khdants  believe is art irrelwmt point. 
The heart and sole of am&' motion is the fkct that W w o  cmot,  fad has not, shown 
any evidence at all that the w~ngfbl amduct it aames D & b &  of, even if it is assumed @tat the 
aocusations 8re each true, caused my e, nwcx mind the m k  $4 J million Warn is ~ ~ g .  
The lack of proof on causation of r e l a  to eadh of tbe; remhhg oounfs and t;o each of  the 
fi- Defendants, as: was clearly -& ia w h  s d u n  of the I)ef&ts' m a o d m  It is 
tnre that, as a fir& alternative, defmdants believe the court could also dismiss Counts I and I1 against 
BwIy Barkdull and Mike Cook based on a lack of proof of a breach of a duty of  loyalty and la& of 
proof of an interfee with prospective economic adwnttqp, but dismissal for lack of p o f  
damages applies to each and every count d each and every R e f a t  m d n h g  in this case, 
~cluduy: c0~11ts I and TI. 
.When it is umimstood &at tbe s m - w  is based on la& of proof of causatirm of 
dmges,  it becomes m s a r y  to p d  mu& time on wfiii&a there are issues of damages oa the 
&a dements, such as breach of duty or inMm. N e v d l m s ,  soxm of the facts ttqped on 
the liability issue do call out for a reply. For instance, while Cook did dr& (or find on the internet) 
a fonn resignation 1otte.r which was used by other anpkryees, them is no evidence that this was 
shown a or given to any employee befire they bad already made up their minds m resign. The 
damage for this might be that C& &odd have been wdmg and should m M  anhour of his 
wages while he prepared the I&&, but them i s  no proof that the form resipktim 1- oauseB my 
custamem to leave C P ~  mused any part of the $4.5 million loss Wesco is chhdng. 
L M M ,  on the liability fact is-, there is no rule of law cited anywhere that an &-will 
employert has to give notioe of his intention to quit hisr job, in fact it is the v q  esmm of being an 
at-wilt employee that notice need not be given. W o u g h o ~  itsbriefing? Wesco spala often afthe 
at-will emplops having duties of ''absolute fidelity" and of a "high fiduciary duty." In. each case, 
thou&,' Wesco cites cases Were the mlatioap was more &an that of a rmre at-will employee. 
There is no Idaha cas~ requiring that an at will employee warn his employer of his htmtim to quit, 
or to "rat out" otber employees who tire tlmdung about W g  motha job, which are the two things 
Wesco c b  Barkdull and Cook should have done? despite their at+will&xh~~. No Idrho case law 
Defendnrrtb' Beply &Pcmm*pdars Ca Snpptrt afiWww!d MotiDn rolr 8hwumy Jmdgmmt 62W -3 
hascverrequiRdmcha&g. In of its chbn f h t  -lay- have a duty of "absolute 
(1990). A ~arefid review of RG Nelson by swly  w ~ h g  the case for ttre p k e  '%Wlu;te! 
fidelity"' shows &at the: p b t :  does not id R G. Nelson. R, G- Makon not onEy doe;$ 
not use that phae, but dm does sot deai with at-All w l o y w ~ ,  but with an an&iWvs duty to his 
client More impo&tlY, RG.Nelson, to the extat it applies to Weseo's care, acWy fkvors the 
h f m h a  sndthr?eo~therededmdyhowbu: arr: asm this court to nile. It held 
tftn,. regardless of &&r thm was a b-h of duty, or an oe, if there is no proof of 
h a g =  thae is no vdid cause of d o n :  
Just as the tort ofneagmg emation, so too, dms tk art of h M m w  
*prosmw 
have k n  m&d .. . 
D e f e h t  But, it is bey 
to do with the D e f e r s  lass of p m t i v e  dvmtqe. At least the hfmdaat bas 
&.led It6 come forward with any evidence w&& add d & s h  a m&aid issue of 
Tat with respec4 to such an i-. The bait tiat a d d  be said is that & Defmdmt 
has H&& a suspioion tiat foul play dwhich caused his lost contra& In the 
faot o f ~ e ~  admissible evidence, mere suspicion is simply aat ao- W e  
5 6 0  I.R.C.P. In J O ~ O R  v. Jonas, 103 Idaho 702,707,652 P.2d 650,655 (1982), 
this court h o w l y  stated; 
In this case, the Yolitman's [sicJ have Wed to irrtroduw mry e v i h  
mat wuld suWk thst Nagel's Mlwe to disclose the postible 
cgaflict of intenst and obtain their tmmat hfm m w  vmsa 
proxima& muse of any of the ... . 
$& there is nothing in the Rn 
to disclose his possibIe: conflict of 
ciamiijps alleged by the Johnsons, the 
district mu&s j-mt is A$&med 
R. G. Nelson, 1 1 9,4 1 1. Thus, R. G. Nelson is a perfect case for &fadants and scents to be right on 
point. 
Wes~o has kulted DdmcianQ for quoting tiom tbe brarid new Restatement of Agency, Ya. 
Idaho has a hisbry of following the various n m  when there is no &at Idaho law on the 
same s&j& The point i s  mod ha& as under either tbc 2& or 3& l?st&ment, t h ~  rust still 
be proof of causaeiofi of -e~. 
Wesw spends oopsidmiblt! W e  d k m d g  and citing to the Rc~ckefil!~? case. 1ElocRefeZlet 
3 ~ ~ c ~ f e l l e r  v. Grabow, 136 Id& 637,39 P.3d 537 (2001). 
lMimdmtsv lQply h e  fa Support OzRmewd &tian fbr f3mwuw 3idp=t 115340 - 4  
spmds verry little time an the i s m  of -Eltion of s and an the issue of mbtha an expat 
~m testify. 'Illese appear to have a minor issue in t h ~  ease, azld tfw cmxt merely 
a dismGom ruling by the judge that thm was d c i e n t  e v i d w  fclr that expert to 
testify about lost profits under the G- ofthrdt mse. This is a fhr cry fbm stating arule that 
any expert can about lost proflthz & anytime and RocjwefIer has no i m w  an the: arguments 
propom&d by fhe on their motion for jdpmt.  
W m  pointed out that D e m  did not discuss the breach of loyalty md the hterf-ce 
wma sepa&Iy id its rn-mdm This i s  because the fbts supporting C o r n  I and n[ appear 
to be the sane, aad have been so &eat& by thrj wurt and by the parties. D e f h t s  have certainly 
nut waived tbir argument tht unda ei- Counts I or 11 them is no evidenoe th& a breach or 
inwe- o h .  b* have also not waived their w e n t  on Count I, Ikfmdmts 
position is that there is ao &dace at all b t  would support e i k  liability or damages & either 
count ' 
Perhaps fhg, most sigmfiamt issue b ~ W ~ i s . c u h * W e x p w t * @ ~ ~  
address U a l ~ t i ~  cmses" for ?Vesco's loss of profit claim. Tbe colnts in both X'mpen and SaRs' 
took this issue vtxy seriously in stdckg the expat's k h n y  and in granting sununary 
judgment. To refit& this rule, W&I!O r d m  the m t D  IRJfzd 2.30.2. That d e  says msny thingr, 
but one olear sentaw in the nrle is! "It is not a pmxhwd~ cause if the! injury, loss or e Udy 
would have occurred anyway." This i s  exactly the point the D-ts are making. 'I%= is no 
Rlidenoe that the alleged W Z O ~  oonduot c a d  any damage snd eon6 of Wesco's witrmses, 
i w l w  David Smith, have made that causal comectioa E v e  in the mcord, and discussed 
in the prior m m r d m  shows that are n-w obvious cause8 for Wesco's f'ailm to 
make the profits it had hoped for. For instance, W- okms that Brady should have waned 
Wesco's owners tbat he was l2udaq about lmviq~ and that other employees were also being 
remit&. W e  contending thme is no law that ~~s B& to make suoh a dislome, the 
eqdly'valid point is that ~ e s c o  has no evidmce tbat such a disclosure would hwe -ed in the 
face of the mwuM facts that (1) dm employee8 w m  at-will and could leave w h m e r  they 
wanted, without adice, (2) once they lee the mpIops  were fiee to oornpete by working far 
competitors or by starting their own stores, and (3)  P&S was going to opm the stores and wmpetc? 
',Yak3 F$h Aveme, Inc, v. James, LTD,, 630 S.E.2d 304 (Va 20061. 
ll&ndant$' RepIy -dm in !kpp& af 6340 
with or Wifiout the mploym &om Wesco. lhm w e  but a few o f  the 
that c o n h % d  to Wescok $4.5 lo%. By w n W  it is sh- @ W o n  
.to dlege that if Britdy had told Wesco a day or two earlitx W he was laving, that Wesco would 
have p m a e d  in the market place and mjoyed fhm my mmptition. 
CONCLUSIolu 
The M1 motion for jest should be for each D on 
count, This will allow a full a p e  of a l l  ism aid allow the wellate murt to 
issues on appeal. A fid by the ficets (or absence of facts] 
and by fhe! law. 
DATED this day of May, 2008. 
Hon. Don L. k & g  
P.O. Box 4165 
(c-b COPY) 
u U'S, Mail 
fJ Hand DeIivery 
u h d & t  Ddivery 
felcfkx 529-9732 
u U.S. Mail 
/"J Hand IkIivery 
u & d @ ; h t  Delivery 
pd~elefax 547-2147 
IN THE DISTRXCT COURT OF THE SXXTH JUDltCXAL 
STATE OF IDAHO, IN AND FOR l"HE COUNTY -- --_ 
t:t P ! ;  /"f L;F!;~( 
1 
Wesea Autobody Supply, he, a WWgton ) C h e  No, CV-OS-3527 OC 
corporation, 1 
) MEM0fUM)UMDmONANlD 




Hollcy Emsst individuauy, Thomas Davis, ) 
fndividually, Paint and Spray Supply, be, an ) 
Idaho corporation, Autom4tw Paint 1 
Wmhouso, a Utah cqxmtion d/Wa Paint ) 
Spray and Supply or d/b/a Mid lhmtah ) 
Supply, Jedhy  Peck Individually, 'Xkavie 1 
Dayley indivfdually, Joel Johnstan 
individudy, Chantil Dabbs indivhtually, 
1 
1 
David Crietabd IndividuaIly, Ryan NesmW. ) 
individually, Jbdee Reid individdly, Curtis ) 
stair8 individdy, Tiffatry 7 3 m l p m  ) 
individually, Jonny Hmwck individually, ) 
KeIIcy R McClm hdMdudty, Jakvl DDee I[ ) 
through X, Mary I)bes I through X, Black ) 
Corporadons I through X Green Partnershipe I ) 
through X, and Red Limited Liability 1 
Co@es I thugh X 1 
llefbht!?. 1 
,THE MATTflR BEFORE THE COURT; 
The ma#er before the Court is Kkfbdant'e Rentwed Motion for Swnmary 
Judgment, The Court has received and reviewed the record and the modon along with the 
&davi@ and briefs in support ad opposition thereto. Tbe I)ekn- h e  the motion 
Westcso V. Ernest, MDO denying re- motion for eummary judgment. I 0 
on t b  fut b t  b e  was pmkd b t  &soovq my be pwsued, Now that 
discovq has h e n  done and Defmdmts contmd no gmuine i@ue of matarid fact ha 
arisen d q i &  the elomat& ~ ~ # G o v ~ Y ,  Spwifically Defdants wnbnd that the eIment 
of dmeerr is not suf'ficiently shown. This Court findrs there m querrtions of rn~M 
facts which should be left to the trier offact in t .  area of 
JSSUE PRESENTED: 
1 ,  meamtber motion for -v judment shodd be 5anted7 
mALVHIS t 
A p a y  is entitled to s m a r y  judme& when the plwi-s, dqosidons and 
admissions, togeaer with any affidstvits, shov h t  there is no genuine! issue tw to any 
material fact and b t  the moving party is entitled to a j w e n t  as a matter of law. 
I.R.C,P, 56(c); Foster v, li'tud, 141 Idaho 890 (2005); US. BaPlkNut'l As$ 'n v. a e m l i ,  
134 Idaho 122 (2000), The burden of mbfishiry! that there is no gmub issue of 
material fact rests at dl times upon tSse moving party, Jordan v, Beek, 135 Idaho 586 
(2001); nompson v, City ofIdaho Pull$, 126 Id 587 (Ct, A@. 1994) If the motion for 
s m w  j u d m  is properly supported with *davits ox other ~cimissible vidence 
pursmt to Rule 56(e), the a d v m  par& 'bay not rest. upon the maw allegations or 
denials ofthat party's pleadings, but the pasty's re-sponse , . . must set forth specific facts 
showing that there is a genuine issue for trial.'V.R,C,P, S6(e), 
The smdards applioable to s u v  judgment mqulre the c o w  to liberaUy 
cornhe the facts in the record i ts favor of the n o m o h g  party and to draw all 
reasonrible idmen~es from the facts in favor of tha mmoving party, Nortkegt Bgc- 
Carp v. Home Living S e n ,  136 Idaho 835 (2002), If the record oontaigs confUcting 
Westco V, Ernest, h4DO denying renewed moltion for mq judgment, 
inferences or reasanabtle minds might re& diffaent concfwims, summary judment 
must be denied. Xd Conversely, a motion for summary judgment must be gmkd if 
reasonable pasom m ~ t  dmw waoting *woes or m h  &&ent conclusions 
&om the evidence. Doe v. Mtschi, 1 XO Id& 466,470 (1 986). mermoxc!, there must 
be more than a mere scintilla of evidence creating a genuine issue of mterial fact upon 
whioh sutnmary jud~pnexlt is dd&,  MwcW v, J .  Spurwear, he , ,  143 Idaho 458, 
458459 (2006), 
Qekndmts argue h t  summary judgment should be granted for s e v d  reasons, 
Specifically Llefmdants argue; I) counts I and I1 should be dismissed agdnst Brady 
Barkdull and Mike Cook becaus~! there i s  no evidence that either of them breached thek 
duties, 2) counts I, II, V, VII, W, aad IX should be &missed against Brsdy and Cook 
becawe Wesoo has no proof of damage caused by their oonduct, 
Plaintiffs arpc several reasons for a denial of a- judment. Specificdly 
Plheffs argue; 1) thm are questions of fact as to &&her BMy Bwkdull and Mike 
Cook breached their fiduciary duties to Wesco, 2) there are gauine questions of mawal 
fact as to whether Cook and B d y  interfered with W m ' s  pmsp&cdve economic 
advmtage, 3) there is ample evidence of damages cased by Wesco to survive a motion 
for s w  judgment, 4) there are questions of matmid fact on the ism of w&ir 
oompatition, 5) &m me questions of material $ot on Wcsco's CFAA claim again& 
Cook. 
The Court is convinced there remain genuine issues of materid flicts as to the 
claims moved upon by Deferidants in this w e .  As to the question of wkethet Cook and 
Barkdull btewhed their fiduciary duties, the facts in conju11ction with the perspective of 
Westca V. Emast, MDO dmying renewed motion Em summary judgmetlt. 
1444 
the Court in mlisg on s u m  judment motiom wee the Court to d a y  8-rn 
judpmt. n t x e  is eAdeace that B d y  tdc& to o ~ a  mployem about workb  for P&S 
befm he quit wozking for W m ,  Prady B&dul1 De]?. 78: 20~80:24; jmny Wmcock 
Dep. 39: 1540:7; Roger How Dep, 42: 17-44:2) Cook found online, rrjdg&on letters 
for other employees to exmute before he quit VMCO. @like Cook bep. 18:18; 20: 11-19,) 
Thus, there are ample facts *oh when in the light most favorable to the non- 
movbg pm support Plahtife claim and the jury must then h i d e  wh&er the acb 
consdbb a b r ~ a h  based on -oay tad d h c e  at kid, 
The issue of damages raised by Def-ts h best approacbd by looking at the 
claims of Plaintiffs. P l & m  have o labed  that the acts oftbe parties has 
damaged Pl&nWs in that t h y  i n t e d d  with ecunmio dvmbges held by Wesco and 
that due to the en m s e  r e s i ~ d o n  of so many employees they sflered losses. Wesco 
also claims that confksion msued as a result of the ex+mployeea keeping in contact with 
Wesco clients and wearing apparel india- they w m  yet employees of Wesco, All of 
which caused Wesoo lost profib, Wa causerr may exist for the losses claimed; howeevr 
a jury is responsible for giving wight to the ~ t i g w  and c o n ~ b u w  factors, 
Damage8 flowing Erom tb b m ~ h  of fiduciary duty are tort h a e s .  Rockefillerv. 
Grdm, 136 Idaho 637, at 646, (2[;1001), Plaintiffs have beforre claimed d m g e s  basled 
upon the alleged breaches discus~d abow:, Wesco, with the h e &  of inferences granted 
in these type of motions, has saciently shown a causal n e m  between the alleged 
breaches of the Defendants to survive a motition for s u m q  judganent, FWhaore,  the! 
Pl&tiAFs have ~ w m d  anexpert witness whose proposed t e s b n y  will pegd dama~es. 
Becawe the Court finds that d a m ~ e s  have been properly ciaimed in this case the jury is 
Westco V, Erneat, MIIO denying renewed motion for summary judgment, 4 
now responsible to decide who to give more credibiliq to md how much the c l h e d  
i s  wo& if any. 
FONCLU810N: 
XZ' IS mmY OmEWD, D E m E b  aad mmGEZ) &at p w m t  to fhe 
above masohg, k e  is ample evidefioe to Mkr a of duty by Cook and EaMull, 
md them i a  mple evidence to id= that ths; wndwt of Cook and Baskdult caused 
dz~nage to the PlhtiEs. Themfore the Defmht's RenmtzdiWotion for Sunsmay 
Judgment is DENIED. 
d BATED this I 3 , day of August, 2008. 
Distriat Judge 
Wesko V. Emwt, MDO d s n y h  renewed motion for summary judgment, 
I HE$REBY CERTIFY that on thr! date below, X served a tma a d  correct wpy of  tS3R 
foregoing dooment on the m e r ( s )  or pmN8) Md below in the manner indicated, 
Micbl D, ChfJhey [ I US, W w e w d .  
J e E i  Q* B m n  [ I OverrrightEllail 
BEARD ST.CLAIR G m Y  PA [ 3 F w M e  
2 1 05 Cormado See& [ 'j H[tlndDe&vd 
Id& ]Palis, ID 83404-7495 [ 1 Court Box 
Tel: (208) 523-5 171 
Fax: (208) 529-9732 
Kent Hawkins [ ] U,S, Mmostage Prepaid 
iWXRILT, & iVE%RILL, CHARTERED [ ] OuernightMail 
I Q9 North Mur, 5@' Floor [ ] Fmsimile 
Post Ofice Box 9 91 [ J Hand1)elivmd 
Pocatello, Idaho 832044991 [ ] Court Box 
Telephone: (208) 232-2286 
FacsMle (208) 23 2-2499 
DATE?D a day of August, 2008, 
D m H G T m  
Clerk of the D i d d  Court 
By: 
Dq* Clerk 
Weetco V, Elmat, MDO denying renewed motion far ~ummary ju-w, 
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-VS- 1 MINUTE ENTRY AND ORDER 
1 
HOLLY ERNEST, ETAL, 1 
1 
Defendants. 1 
The above-entitled matter came before this Court on the day of June, 2008, for a 
Motion for Summary Judgment and a Motion to Strike. Plaintiff appeared by and through 
counsel, Mike Gaffney and Jeff Brunson. Defendant appeared by and through counsel, Kent 
Hawkins. The matter was both digitally recorded and reported by Court Reporter, Dorothy Snarr. 
Hearing proceeded before the Court. Counsel for Defendant, Kent Hawkins presented 
argument on the Motion for Summary Judgment. Plaintiff counsel, Jeff Brunson responded. The 
Motion to Strike was argued by Michael Gaffney for the Plaintiff, and Kent Hawkins responded. 
After hearing oral argument, the Court took the matter under advisement with a decision 
to be issued within 30 days. 
IT IS SO ORDERED. 
DATED June 16,2008. 
District Judge 
Case No. CV-2005-3527-OC 
MINUTE ENTRY AND ORDER 
PAGE NO. 1 
CERTIFICATE OF SERVICE 
I hereby certify that a full, true and correct copy of the foregoing document was delivered 
by first-class mail, facsimile or designated box this 16& day of June, 2008, to the following: 
MICHEAL GAFFNEY 
2105 CORONADO ST 
IDAHO FALLS, 83404-7495 
KENT HA-S 
P.O. BOX 991 
POCATELLO, ID 83204 
DALE HATCH, CLERK OF TTE COURT 
Case No. CV-2005-3527-OC 
MINUTE ENTRY AND ORDER 
PAGE NO. 2 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
Register No.CVZOO5-000352'7-OC 
WESCO AUTOBODY SUPPLY, INC., a 
Washington corporation, 
Plaintiff, 
HOLLY ERNEST individually, THOMAS DAVIS 
individually, PAINT AND SPRAY SUPPLY, 
INC., an Idaho corporation, AUTOMOTIVE 
IZRIN'I' WAREHOUSE, a Utah corporation 
d/b/a Paint Spray and Supply or d/b/a 
Mid Mountain Supply, JEFFREY PECK ) DECISION RE: S-Y 
individually, TRAVIS DAYLEU individually,) JUDGNEXT 
JOEL JOHNSTON individually, C W T I L  DOBBS) 
individually, DAVID CRISTOBAL ) 
individually, RYAN NESMITH individually, ) 
JODEE REID -individually, CURTIS STAIRS ) 
individually, TIFFANY THOMSm 
individually, HUGH BARKDULL individually,) 
BRADY BARKDULL individually, MICHAEL COOK) 
individually, SHELBY THOMPSON 
individually, JENNY HANCOCK individually,) 
KELLY R. MCCLURE individually, JOHN DOES ) 
I THROUGH X I  MARY DOES I THROUGH XI BLACK) 
CORPORATIONS I THROUGH XI GREEN 1 
GREEN PARTNERSHIPS I THROUGH X IWL, RED ) 
LIMITED LIABILITY COMPANIES I THROUGH X I  ) 
Defendants. ) 
Bannock County Case No. CV-2005-0003527-OC 
DECISION RE: SXJHMARY JUI)GMENT 
Page No. 1 
The Court heard the Defendants' Motion for Summary Judgment 
on July 10, 2006. The Court then gave the parties until July 
21, 2006 to submit additional information and authorities 
regarding the Motion. The Court received the Amended Reply 
Memorandum in Support of Defendants' Motion for Summary 
Judgment, including Twin Falls-Deposition Cites (filed July 14, 
2006) and the Supplemental Affidavit of Jeffrey D. Brunson in 
Opposition to Defendantsr Motion for Summary Judgment (filed 
July 19, 2006). On July 24, 2006, the Court took the matter 
under advisement. 
Now the Court enters its decision regarding the Motion. 
The Court GRANTS and DENIES the Motion as the following decision 
indicates. 
FACTS 
The Plaintiff, Wesco Autobody Supply, Inc. (hereinafter 
Wesco), is a Washington corporation, which owns stores in 
Washington, Oregon, and Idaho. On August 1, 2005, Wesco 
purchased three Idaho stores located in Pocatello, Idaho Falls, 
and Twin Falls from Paint & Equipment Supply-Idaho, Inc. 
(hereinafter P&E) for $2.2 million. Of that purchase price, 
$996,000 was allocated to the purchase of goodwill. Defendants, 
Jeffrey Peck (hereinafter Peck), Travis Dayley (hereinafter 
Dayley) , Joel Johnstorl (hereinafter Johnston) , ~hantil ~cbbs 
Bannock County Case N o .  CV-2005-0003527-OC 
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(hereinafter Dobbs), David Cristobal (hereinafter Cristobal), 
Ryan Nesmith (hereinafter Nesmith), Jodee Reid (hereinafter 
~eid) , Curtis Stairs (hereinafter Stairs) , Tiffany ~homsen 
(hereinafter Thomsen), Hugh Barkdull (hereinafter Hugh), Brady 
Barkdull (hereinafter Brady) , Michael Cook (hereinafter Cook) , 
Shelby Thompson (hereinafter Thompson), Jenny Hancock 
(hereinafter Hancock) , and Kelly R. McGlure (hereinafter 
McClure), were all employed by P&E at the time of the purchase. 
At the three P&E stores purchased by Wesco, Brady was the 
Regional Sales Manager; Hugh was outside sales manager; Cook was 
manager of the Pocatello store; Hancock was the manager of the 
Idaho Palls store; Dayley was the manager of the Twin Falls 
store and handled some outside sales; and Peck was manager of 
outside sales at Twin Falls. The auto body supply industry is a 
technical industry, requiring knowledgeable sales people, and is 
also highly competitive, requiring sales people with area 
familiarity and customer relationships. 
Defendants Holly Ernest (hereinafter Ernest) and Tom Davis 
(hereinafter Davis) are the owners of Automotive Paint Warehouse 
(hereinafter APW) and Paint & Spray Supply, Inc. (hereinafter 
P&S). At the time of the purchase of the three stores from P&E 
by Wesco, APW was the wholesale paint; supplier to P&E. Ernest, 
Davis, APW, and/or P&S were also trying to purchase the same 
stores at that time. It is alleged (though disputed) that 
Bannock County Case No. CV-2005-0003527-OC 
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Ernest had indicated to Roger Howe (hereinafter Howe), one of 
the owners of Wesco, that (1) Ernest knew the P&E employees and 
had a better relationship with them than P&E management, and (2) 
he could run P&E out of business if P&E did not sell the stores 
to him. Before the purchase of the stores by Wesco, Brady 
discussed with Hugh and Hancock that he would go into business 
with Ernest, if Wesco purchased the three stores. 
After the purchase of P&E, Brady traveled to Seattle, 
Washington for a Wesco marketing and sales information 
orientation meeting. There, he learned that Wesco would not 
further purchase APW paint at the three Idaho locations. 
Instead, Wesco would be supplying such paint from Wescols 
Washington warehouses. Brady returned to Idaho and met with 
Ernest and Davis on or about August 10, 2005, where he told them 
that Wesco did not intend to purchase paint from APW in the 
future. It is disputed whether Ernest and Davis offered Brady a 
job, over three new stores they were opening in the same three 
cities, in that meeting. However, it is not disputed that 
Ernest and Davis decided at some time prior to August 19, 2005 
to open competing stores to the Wesco stores. 
In the morning of August 17, 2005, Howe and another Wesco 
employee met with Brady, Hugh, and Cook. They discussed rumors 
that Wesco employees were going to leave Wesco to go into 
business on their own. All three denied that rumor. Later that 
Bannock County Case No. CV-2005-0003527-OC 
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day, Ernest met with Cook and offered him a job to work for P&S 
in the same capacity that he had at Wesco; and Ernest and Brady 
met with Hancock and offered her a job to work for P&S in the 
same capacity that she had at Wesco. 
The next day, on August 18, 2005, Ernest met with Dayley, 
Cristobal, Peck, and Johnston and offered them jobs at P&S. 
Brady also discussed resignations from Wesco with Peck and 
Dayley; Dayley told Brady he was going to resign; and Johnston 
spoke with Dobbs about leaving the Wesco Twin Falls office. 
Also that day, Hancock spoke with Thompson and McClure about 
going to work for P&S. 
On August 19, 2005, Cook spoke with Reid, Stairs, and 
Thornsen about working for P&S. Then, just after 5:00 p.m., 
Peck, Dayley, Johnston, Dobbs, Cristobal, Nesmith, Reid, Stairs, 
Thornsen, Hugh, Brady, Cookl Thompson, Hancock, and McClure 
submitted their resignations to Wesco and were thereafter hired 
by P&S. -The resignation letters contain identical language. 
Hancock prepared the letter for the Idaho Falls office; Cook 
prepared the letter for the Pocatello office; and Dayley gave 
the Cook letter to the Twin Falls employees. 
At the time that Cristobal and Johnston left their 
employment with Wesco, they took two interior paint books with 
them (though Cristobal returned one of the paint books). 
Johnston also took business cards that he had received from 
Bannock County Case No. CV-2005-0003527-OC 
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customers over the course of his employment, It is disputed 
whether Cook also took business files from the Pocatello store. 
After the employees resigned, they faxed information about P&S 
to Wesco customers. They also continued to use telephone 
numbers that had been previously used while working for Wesco. 
It is disputed whether Brady solicited work for P&S while still 
working for Wesco. 
STANDARD OF REVIm 
Rule 56(c) of the Idaho Rules of Civil Procedure allows 
that summary judgment 'Ishall be rendered forthwith if the 
pleadings, depositions and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to a 
judgment as a matter of law." Smith v. Meridian Joint School 
Dist. No. 2, 128 Idaho. 714, 718, 918 P.2d 583, 587 (1996) 
(quoting I .R.C. P. 56 (c) ) ; see also Idaho Building Contractors 
Association v. City of Coeur dfAlene, 126 Idaho 740, 890 P.2d 
326 (1995); Avila v, Wahlquist, 126 Idaho 745, 890 P.2d 331 
(1995) . In making this determination, a Court should liberally 
construe the record in favor of the party opposing the motion 
and draw all reasonable inferences and conelusions in that 
party's favor. Smith, 128 Idaho at 718, 918 P.2d at 587 (citing 
Friel v. Boise City Hous. Auth., 126 Idaho 484, 485, 887 P.2d 
29, 30 (1994)). If reasonable persons could reach differing 
Bannock County Case No. CV-2005-0003527-OC 
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conclusions or draw conflicting inferences from the evidence, 
summary judgment must be denied. Id. (citing Harris v ,  
Department of Health & Welfare, 123 Idaho 295, 298, 847 P.2d 
1156, 1159 (1992) However, if the evidence reveals no 
disputed issues of material fact, then summary judgment should 
be granted. Id., 128 Idaho at 718-719, 918 P.2d at 587-88 
(citing Loomis v .  City of Hailey, 119 Idaho 434, 437, 807 P.2d 
The burden of establishing the absence of a genuine issue 
of material fact rests at all times with the party moving for 
summary judgment, Id., 128 Idaho at 719, 918 P.2d at 588 
(citing Tingley v .  Harrison, 125 Idaho 86, 89, 867 p.2d 960, 963 
(1994)). In order to mest its burden, the moving party must 
challenge in its motion and establish through evidence the 
absence of any genuine issue of material fact on an element of 
the nonmoving party's case. Id. (citing Thomson v. Idaho Ins. 
Agency, Inc., 126 Idaho 527, 530, 887 P.2d 1034, 1037 (1994)) . 
If the moving party fails to challenge an element or fails to 
present evidence establishing the absence of genuine issue of 
material fact on that element, the burden does not shift to the 
nonmoving party, and the nonmoving party is not required to 
respond with supporting evidence. Id. (citing Thomson, 126 
Idaho at 530, 887 P.2d at 1038)). However, if the moving party 
challenges an element of the nonmoving party's case on the basis 
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that no genuine issue of material fact exists, the burden then 
shifts to the nonmoving party to come forward with sufficient 
evidence to create a genuine issue of fact. I d .  (citing 
Ting f ey ,  125 Idaho at 90, 867 P.2d at 964). Summary judgment is 
properly granted in favor of the moving party, when the 
nonmoving party fails to establish the existence of an element 
essential to that party's case upon which that party bears the 
burden of proof at trial. Id. (citing Thomson, 126 Idaho at 
530-31, 887 P.2d at 1037-38; Badell v .  Beeks, 115 Idaho 101, 
102, 765 P.2d 126 (1988)). The party opposing the summary 
judgment motion "may not rest upon the mere allegations or 
denials of that party's pleadings, but the party's response, by 
affidavits or as otherwise provided in this rule, must set forth 
specific facts showing that there is a genuine issue for trial." 
f d. (quoting I ~ m o  R. Crv. P . 56 (e) ) . The nonmoving partyt s case 
must be anchored in something more than speculation, and a mere 
scintilla of evidence is not enough to create a genuine issue of 
fact. Tuttle v. Sudenga Industries, Inc., 125 Idaho 145, 868 
P.2d 473 (1994)) (plaintiff who produces mere scintilla of 
evidence, or otherwise raises only slight doubt as to facts, 
will not withstand summary judgment); Nelson v. Steer, 118 Idaho 
409, 797 P.2d 117 (1990). If the nonmoving party does not come 
forward as provided in the rule, then summary judgment should be 
entered against that party. State v. Shama Resources Ltd. 
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Partnership, 127 Idaho 267, 270, 899 P.2d 977, 980 (1995) . 
DISCUSSION 
Wesco alleges that all of the former employees have 
breached their employment agreement with Wesco. 
The parties agree that all of the employees were at-will 
employees of Wesco. The Idaho Supreme Court has said of the at- 
will employment relationship: 
It is settled law in Idaho that, unless an employee is 
hired pursuant to a contract which specifies the 
duration of the employment or limits the reasons for 
which an employee may be discharged, the employment is 
at will of either party. Either party may terminate 
the relationship at any time for any reason without 
incurring liability. Metcalf v. Intermountain Gas Co., 
116 Idaho 622, 624, 778 P.2d 744, 746 (1989) 
(citations omitted). Thus, in the absence of an 
agreement which limits either party's right to 
terminate the employment relationship, either party 
may t-erminate it at any time or for any reason. Id. 
116 Idaho at 624, 778 P.2d at 746. This rule reflects 
the judiciary's reluctance to bind employers and 
employees to an unsatisfactory and potentially costly 
situation, although we recognize that either party is 
likely to be damaged by an unforewarned termination of 
the employment relationship. 
Mitchell v. Z i L o q ,  Inc., 125 Idaho 709, 712, 874 P.2d 520, 523 
(1994). 
Because all of the employees in this case were employed in 
an at-will relationship, they may terminate that employment at 
Bannock County Case Mo. CV-2005-0003527-OC 
DECISION RE: S W Y  JUDGMENT 
Page No. 9 
any time and for any reason. That temination is not a breach 
of their employment agreement. 
The Plaintiff argues that such temination is a breach of 
the covenant of good faith and fair dealing and therefore a 
breach of contract. The Court disagrees. The Idaho Supreme 
Court bas explained this covenant as follows: 
Idaho law recognizes a cause of action for breach of 
an implied covenant of good faith and fair dealing. 
Metcalf, 116 Idaho at 626, 778 P.2d at 748. Such a 
covenant is found in all employment agreements, 
including employment-at-will relationships. Mitchell 
v. Zilog, 125 Idaho 709, 715, 874 P.2d 520, 526 
(1994) ; Sorenson, 118 Idaho at 669, 799 P.2d at 75. An 
action by one party that violates, qualifies or 
significantly impairs any benefit or right of the 
other party under an employment contract, whether 
express or implied, violates the covenant. Metcalf, 
116 Idaho at 627, 778 P.2d at 749. However, the 
covenant "does not create a duty for the employer to 
terminate the at-will employee only for good cause." 
Id. The covenant simply requires that the parties 
perform in good faith the obligations imposed by their 
agreement. Thompson v. City of Idaho Falls, 126 Idaho 
587, 593, 887 P.2d 1094, 1100 (Gt. App. 1994). 
Jenkins v .  Boise Cascade Corp., 141 Idaho 233, 242-43, 108 P.3d 
380, 389-9.0 (2005) . 
However, the covenant of good faith and fair dealing "arises 
only regarding terms agreed to by the parties." Tayfor v. 
Browning, 129 Idaho 483, 490, 927 P.2d 873, 880 (1996) (citing 
Idaho First Nat'f Bank v. Bliss Valley Foods, 121 Idaho 266, 
288, 824 P,2d 841, 863 (1991) ) . The covenant then only requires 
the parties to perform the obligations imposed by their 
agreement in good faith. Idaho Power Co. v. Cogeneration, Inc., 
Bannock County Case No. CV-2005-0003527-OC 
DECISION RE: S U M W Y  JUDGMENT 
Page No. 10 
1459 
134 Idaho 738, 750, 9 P.3d 1204, 1216 (2000). 
There is no evidence in this record that the employment 
agreements between these parties included any terms regarding 
confidential customer information, soliciting Wesco's customers 
for other entities after leaving Wesco employment, and/or 
recruiting or talking to fellow employees about changing their 
employment. Therefore, there can be no breach of the covenant 
of good faith and fair dealing by employees for doing any of 
these actions. There was an at-will employment relationship 
between the parties. The parties never entered into any 
noncompetition agreement. 
The Idaho Supreme Court has long described the relationship 
between a principal and its agent as a fiduciary relationship. 
In Jensen v. Sidney Stevens Implement Co., 36 Idaho 348, 210 P. 
1003 (1922), the Court found the following jury instruction to 
be correct* Idaho law: 
Loyalty to his trust is the first duty which an agent 
owes to his principal. It follows as a necessary 
conclusion that the agent must not put himself in such 
a relationship that his interests become antagonistic 
to those of his principal. Fidelity in the agent is 
what is aimed at, and as a means of securing it the 
law will not permit the agent to place himself in a 
situation in which he may be tempted by his own 
private interest to disregard that of his principal . 
. . . The law guards the fiduciary relationship, which 
the relationship of principal and agent is, with 
jealous care. It seeks to prevent the possibility of a 
conflict between duty and personal interest. It 
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demands that the agent shall work with an eye single 
to the interest of his principal. It forbids him from 
acting adversely to his principal, either for himself 
or others . . . . 
Id. at 353, 210 P. at 1005. 
Supreme Court Justice Benjamin Cardozo describes a 
fiduciary relationship as follows: 
Many foms of conduct, permissible in a workaday world 
for those acting at arm's length, are forbidden to 
those bound by fiduciary ties. A trustee is held to 
something stricter than the morals of the market 
place. Not honesty alone, but the punctilio of an 
honor the most sensitive, is then the standard of 
behavior. As to this there has developed a tradition 
that is unbending and inveterate. Uncompromising 
rigidity has been the attitude of courts of equity 
when pet it ioned to undermine the rule of undivided 
loyalty by the 'disintegrating erosion' of particular 
exceptions. Hendt v. Fischer, 243 N.Y. 439, 444, 154 
N.E. 303 (1926). Only thus has the level of conduct 
for fiduciaries been kept at a level higher than that 
trodden by the crowd. 
R.G. Nelson, A.I.A. v. Steer, 118 Idaho 409, 412, 797 P.2d 117, 
120 (1990) (citing Meinhard v. Salmon, 249 N.Y. 458, 164 N.S. 
545, 546 (1928)) . 
Idaho appellate courts have found that this fiduciary 
relationship means that an agent owes the principal a duty of 
disclosure and a duty of loyalty. Jensen, 36 Idaho at 348, 210 
P. at 1005. Officers and directors of companies have also been 
held to have a duty of performance. Melgard v. Moscow Idaho Seed 
Co., 73 Idaho 265, 271, 251 P.2d 546, 551 (1953). 
The Idaho Court of Appeals described an agent's fiduciary 
duty of loyalty to his principal by referring to the Restatement 
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(Second) of Agency 3 393 (hereinafter Restatement). R Homes 
Corp. v .  Herr, Idaho Court of: Appeals 2005 Opinion No. 66, 
Docket No. 30667, 123 P.3d 720, 724 (Gt. App. 2005). The 
Restatement and its comments describe an agent's duty of loyalty 
as (1) furthering the principal's interests even at the expense 
of his/her own interests in matters connected with the agency; 
(2) not soliciting the principal's customers before the end of 
his/her employment; ( 3 )  not soliciting (while working for the 
principal) the principal's best employees to work for the agent 
after leaving the business; and (4) not using confidential 
information peculiar to the principal's business and acquired 
while working therein. However, the Restatement does allow the 
agent (1) to compete with the principal after leaving the 
business (absent an agreement not to compete) ; and (2) to make 
arrangements to compete while employed, such as purchase a rival 
business and/or to enter into agreements to compete with the 
principal after leaving his/her employment. 
Reviewing the evidence in this record, the Court finds that 
there are genuine issues of fact as to whether some of the 
employees (against whom Wesco has brought suit) have breached 
these duties. Dayley may have breached a duty by drafting 
letters of res?spaTson for other employees. Johnston may have 
breached a duty by speaking to Dobbs about quitting P&E. Brady 
may have breached a duty by talking to other employees about 
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quitting P&E. Cook may have breached a duty bv writing 
resignation letters for other employees. ~ancoek may have 
breached a duty by speaking to Thompson a McClure about 
quitting P&E and by preparing resignation letters for them. 
The Court therefore dismisses all employee defendants 
except Dayley, Johnston, Brady, Cook, and Hancock as to this 
count. 
Wesco argues that Brady's alleged conduct in looking for 
potential store sites and/or speaking with P&S representatives 
about future work with P&S would also violate the duty of 
loyalty. However, given the above law, the Court disagrees. 
Employees may make arrangements, to compete with their employer 
after leaving that employment, while still employed by the 
employer. 
11. 
The Plaintiff alleges that all of the Defendants have 
interfered with prospective economic advantage. The Idaho 
Supreme Court first adopted this tort in Idaho First Nat. Bk. v. 
Bliss Valley Foods, 121 Idaho 266, 824 P.2d 841 (1991), naming 
it tortious interference with contract. Id. at 283, 824 P.2d at 
858. Thereafter, i'n Highland Enterprises, Inc. v. Barker, 133 
Idaho 330, 986 P.2d 996 (1999), the Court outlined the elements 
necessary to prove a case for tortious interference with 
contract as follows: 
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~lthough in B l i s s  we did not precisely state each 
element of the tort and instead, focused mainly on the 
type of wrongful conduct necessary to establish a 
claim, our reference in Bliss to Barlow v. 
International Harvester, Co., 95 Idaho 881, 522 P.2d 
1102 (1974) , a case involving a nearly identical tort, 
interference with confiract, combined with Pleas and 
Top Service, provides a clear picture of the elements 
of the tort of intentional interference with a 
prospective economi? advantage. Those elements are as 
follows: (1) The existence of a valid economic 
expectancy; (2) knowledge of the expectancy on the 
part of the interferer; (3) intentional interference 
inducing termination of the expectancy; (4) the 
interference was wrongful by some measure beyond the 
fact of the interference itself (i.e. that the 
defendant interfered for an improper purpose or 
improper means) and ( 5 )  resulting in damage to the 
plaintiff whose expectancy has been disrupted. 
Highland Enterprises, 133 Idaho at 338, 986 P.2d at 1004 
(citations omitted) . 
The Defendants here challenge the Plaintiff's proof that 
the interference was wrongful by some measure beyond the fact of 
the interference itself. In Bliss, the Idaho Supreme Court 
outlined what proof was necessary on that element of this tort 
by stating: 
The plaintiff must establish that the intentional 
interference resulting in injury was wrongful, which 
may be shown by proof that either: (1) the defendant 
had an improper objective or purpose to harm the 
plaintiff; or (2) the defendant used a wrongful means 
to cause injury to the prospective business 
relationship. 
Bliss, 121 Idaho at 286, 824 P.2d at 861. 
In a footnote, the Court again clarified this language by 
holding that the wrongful conduct would be "conduct in violation 
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of a 'statute or other regulation, or a recognized rule of 
common law,' such as 'violence, threats of other intimidation, 
deceit or misprepresentation, bribery, . . . or disparaging 
falsehood. "" I d .  (citing T o p  S e r v i c e  B o d y  S h o p ,  Inc. v. 
A l l s t a t e  ins. C o . ,  283 Or. 201, 582 P.2d 1365, I371 (1978) ) . 
Given that the Court has found that some of the Defendants 
may have violated their duty of loyalty to P&E (paragraph I), 
the Court also finds that such violation would be wrongful 
conduct by some measure (impkoper means) above the interference 
itself. Therefore, it will not dismiss those Defendants from 
the allegations of this count. All other defendants are however 
dismissed as to this count. 
Wesco next claims that Ernest, Davis, APW, and P&S 
interfered with the empl.oyment contract between Wesco and its 
employees. The Idaho Supreme Court has previously outlined the 
elements to establish a claim for tortious interference with a 
contract in N o r t h w e s t  B e c - C o r p  v. Home L i v i n g .  S e r v i c e ,  136 Idaho 
835, 41 P.3d 263 (2002). The Court in that case said: 
To establish a claim of tortious interference with a 
contract, the plaintiff must establish the existence 
of a contract, knovledge of the contract on the part 
of the defendant, defendant's intentional interference 
that causes a breach of the contract, and injury to 
the plaintiff as a result of the breach. F a r m e r s  N a t ' l  
B a n k  v. S h i r e y ,  126 Idaho 63, 72, 878 P.2d 762, 771 
(1994) (citing I d a h o  F i r s t  N a t P l  B a n k  v. B l i s s  V a l l e y  
F o o d s ,  Inc . ,  121 Idaho 266, 283-84, 824 P.2d 841, 858- 
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5 9  (1991)). The plaintiff must establish these 
elements before the burden switches to the defendant 
to explain the interference with the plaintiff's 
contracts. Barlow v .  Int'l Harvester Co., 95 Idaho 
881, 893, 522 P.2d 4-102, 1114 (1974) . 
Northwest, 136 Idaho at 841, 41 P . 3 d  at 269. 
Further, in Frantz v.. Parke, 111 Idaho 1005, 729 P.2d 1068 
( ~ t .  App. 1986), the Idaho Court of Appeals held that there is a 
qualified privilege allowing competitors to interfere- with 
prospective contracts and contracts terminable at will. Citing 
the Restatement (Second) of Torts § 768, the Court of Appeals 
said: 
(1) One who intentionally causes a third person not 
to enter into a prospective contractual relation 
with another who is his competitor or not to 
continue an existing contract terminable at will 
does not interfere improperly with the other's 
relation if 
(a) the relation concerns a matter involved 
in the competition between the actor 
and the ot;her and 
(b) the actor does not employ wrongful 
means and 
(c) his action does not create or continue 
an unlawful restraint of trade and 
(d) his purpose is at least in part to 
advance his interest in competing with 
the other. 
(2) The fact that one is a competitor of another for 
the business of a third person does not prevent 
his causing a breach of an existing contract with 
the other from being an improper interference if 
the contract is not terminable at will. 
Frantz, 111 Idaho at 1012, 729 P.2d at 1075. 
As the Court has already found above, there is no evidence 
in this record to suggest that Wesco employees breached their 
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employment contract with Mesco. Therefore, Wesco cannot 
maintain this action for tortious interference with contract 
against these Defendants. 
Further, even if such employees did breach their at-will 
employment contracts, as a result of the actions of these 
Defendants, Wesco could not maintain a cause of action against 
them. These employment contracts were terminable at will. - 
IV. 
Wesco claims, in Count IV, that all of the Defendants have 
tortiously interfered with its contracts with customers. The 
Idaho law applicable to this allegation has been outlined above 
in paragraph 111. 
Reviewing the evidence in this case, a "conditional use 
contract" is the only contract between Wesco and customers of 
Wesco, which may have been breached by customers of Wesco. 
There is no other evidence that Wesco customers owed a 
contraetuall duty to Wesco to continue to purchase goods and/or 
services from them. There is no other evidence that such Wesco 
customers then breached such a contractual duty as a result of 
any interference in the contractual relationship by any of the 
Defendants. 
Further, this record only evidences an alleged breach of 
the Wes Harris (hereinafter Harris) "conditional use" contract 
with Wesco. As to that contract with Wesco, Brady, Hugh, and/or 
Bannock County Case No. CV-2005-0003527-OC 
DECISION RE: SUi"lMARY JUDGMEXT 
Page No. 18 
l d G 7  
Ernest allegedly contacted Harris about the purchase of 
goods/services from P&S at a time when they knew that he had a 
"conditional use" contract with Wesco. However, the evidence 
shows that the Harris 'conditional use" contract was terminable 
at will. In fact, Harris terminated the contract upon contact 
by Craig Russom of Wesco. Therefore, that evidence does not 
prove a tortious interference of contract. 
The Court therefore dismisses all of the Defendants as to 
this count. 
In Count V, Wesco alleges that all of the Defendants have 
engaged in unfair competition. Idaho recognizes the tort of 
unfair competition, see Cazier v. Economy Cash Stores, 71 Idaho 
178, 228 P.2d 436 (1951), which has its roots in the common law 
of deceit, protecting consumers from confusion as to the source 
of their products. Woodland Furniture, LLC v. Larsen and 
Heirloom Reflections, Inc. , Idaho Supreme Court 2005 Opinion No. 
115, Docket No. 30977, 124 P.3d 1016 (2005). 
In Cazier, the Idaho Supreme Court found that "palming off" 
one's goods as those of another was 'as characteristic of the 
most familiar, if not the most typical, cases of unfair 
competition." Cazier, 71 Idaho at 188, 228 P.2d at 441. 
Given the record herein, the Court finds that there is a 
genuine issue of fact as to whether former employees were -- 
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engaged in unfair compe"ction by (1) wearing P&E clothing while 
working f o r  P&S and ( 2 )  maintaining and using the P&E cell 
numbers (with the same recorded telephone messages) for their 
cell telephones while they worked for P&S. Given that they are 
agents of P&S, the Court refuses to dismiss any of the former 
employees or P&S from the allegations in this count. The Court 
however dismisses Ernest and APW, because these is no evidence 
in this record that an action may be maintained against them for 
unfair competition. 
The Court finds no evidence in this record that the 
organizers of P&S used this name to confuse the customers of 
P&E. The record evidences that the P&S name has been used by 
that company since 1972, 
In Count VI, Wesco alleges a violation of the Idaho 
Competition Act, section 48-101 et seq. of the Idaho Code, by 
all of the Defendants. Sections 48-102 (2) and (3) of the Idaho 
Code outline the purpose of the chapter. They state: 
(2) The purpose of this chapter is to maintain and 
promote economic competition in Idaho commerce, to 
provide the benefits of that competition to consumers 
and businesses in the state, and to establish 
efficient and economical procedures to accomplish 
these purposes and policies. 
(3) The provisions of this chapter shall be construed 
in harmony with federal judicial interpretations of 
comparable federal antitrust statutes and consistent 
with this chapter's purposes, as set forth in 
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subsection (2) of this section . . . .  
The Act then outlaws restraints of trade or commerce, 
monopolies, and acquisitions of equity interests that 
substantially lessen competition. 
When an Idaho court is asked to interpret a statute, the 
Idaho Supreme Court has outlined the principles of statutory 
construction it must use. The Court has held: 
Where the language of a statute is clear and 
unambiguous, statutory construction is unnecessary, 
and this Court need only determine the application of 
the words to the facts of the case at hand. Hamilton 
v. Reeder Flyer Szrv., 135 Idaho 568, 571, 21 P.3d 
890, 893 (2001). A statute is ambiguous where the 
language is capable of more than one reasonable 
construction. Jen-Rath Co., Inc. v. Kit Mfq. Go., 137 
Idaho 330, 335, 48 P.3d 659, 664 (2002). "Ambiguity is 
not established merely because differing 
interpretations are presented to a court; otherwise, 
all statutes subject to litigation would be considered 
ambiguous." Hamilton, 135 Idaho at 571, 21 P.3d at 
893. "The interpretation should begin with an 
examination of the literal words of the statute, and 
this language should be given its plain, obvious, and 
rational meaning." Williamson v. City of McCall, 135 
Idaho 452, 455, 19 P.3d 766, 769 (2001) . 
Porter v. Board of Trustees, 141 Idaho 11, 14, 105 P.3d 671, 674 
(2004). 
The Court finds this statute to be clear and unambiguous. 
It was enacted to provide Idaho with the same protections 
against restraints of trade, monopolies, and acquisitions that 
are provided to the United States in federal antitrust statutes. 
Though the case was decided before section 48-104 of the Idaho 
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Code was amended, the Idaho Supreme Court agrees with this 
finding. It said, in Voodfand F u r n i t u r e ,  LLC v .  Larsen and 
Heirloon Reflections : 
Woodland's allegations, even if true and even if 
relevant to this cause of action, are not sufficient 
to sustain a claim under I . C .  IS 48-104. This statute 
requires a claimant to show a purpose to drive another 
out o f  business, reflecting the notion that unfair 
competition laws were enacted to protect competition, 
not competitors. See Brunswick Corp. v. Pueblo Bowl-OF 
Mat, Inc., 429 U . S .  477, 488, 97 S.Ct. 690, 697, 50 
L.Ed 2d 701 (1977) (discussing purpose behind anti- 
trust laws). Idaho Code § 48-104 strikes the balance 
offering relief only when a company can show a 
competitor's intent to drive the company out of 
business, rather than simply an intent to compete. 
Heirloom' s act ions, though not commendable, simply 
reflect Heirloom's business purpose to succeed in the 
high-end furniture market by selling a similar product 
for less money and perhaps a desire to do so at 
Woodland's expense. There is nothing other than 
Larsen' s angry coment upon his termination to support 
Woodland's claim that Heirloom had an intent to drive 
Woodland out of business. That is simply not enough 
and we affirm the district court's grant of summary 
judgment on Woodland's I.C. § 48-104 claim. 
Hoodland Furniture, Idaho Supreme Court 2005 Opinion No. 115, 
Docket No.. 30977, 124 P .3d  at 1022-23 (emphasis provided by the 
Court) . 
The Court therefore finds that Wesco cannot maintain a 
cause of action under section 48-101 of the Idaho Code for the 
conduct evidenced in this record. There is no evidence in this 
record that any of the Defendants were engaged in conduct which 
would subject them to antitrust actions. 
Wesco argues that Ernest's conversation with Howe would 
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evidence a violation of the Act. However, the Court finds the 
evidence shows that both ~ ~ S C O  and P&S wanted to expand their 
operations and did. The Idaho Supreme Court also held, in 
Woodland Furniture, that an explicit comment that one intended 
to drive another out of business was insuEficient to state a 
claim under section 48-101 of the Idaho Code. Id. at 1022-23. 
Wesco alleges, in Count VII, that its former employees 
violated the provisions of 18 U.S.C. 8 1030, the Computer Fraud 
Abuse Act. 18 U.S.C. § 1030 (g) states: 
Any person who suffers damage or loss by reason of a 
violation of this section may maintain a civil action 
against the violator to obtain compensatory damages 
and injunctive relief or other equitable relief. A 
civil action for a violation of this section may be 
brought only if the conduct involves 1 of the factors 
set forth in clause (i), (ii), (iii), (iv), or (v) of 
subsection (a) (5) (B) . Damages for a violation 
involving only conduct described in subsection 
(a) ( 5 )  (B)  (i) are limited to economic damages . . . . 
18 U.S.C. § 103O(g) (Supp. I11 2005). 
Damage and loss are defined in the statute as: 
[TI he term "damage" means any impairment to the 
integrity or availability of data, a program, a 
system, or information . . . . 
[Tlhe term "loss" means any reasonable cost to any 
victim, including the cost of responding to an 
offense, conducting a damage assessment, and restoring 
the data, program, system or information to its 
condition prior to the offense, and any revenue lost, 
cost incurred, or other consequential damages incurred 
because of interruption of service . . . . 
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18 U . S . C .  S 1030 (e) (8) and (11) (Supp. 111 2005) . 
A violation of the Computer Fraud Abuse Act occurs, when 
one : 
(i) knowingly causes the transmission of a program, 
information, code, or command, and as a result of such 
conduct, intentionally causes damage without 
authorization, to a protected computer; (ii) 
intentionally accesses a protected computer without 
authorization, and as a result of such conduct, 
recklessly causes damage; or (iii) intentionally 
accesses a protected computer without authorization, 
and as a result of such conduct, causes damage . . . . 
18 U.S.C. 3 1030(a) ( 5 )  (A) (i-iii) (Supp. 111 2005). 
Reviewing this record, there is undisputed evidence that 
Cook deleted information from the Wesco computer. Wesco claims 
that he deleted the Wesco Work Folder from a Mesco computer 
prior to his departure from P&E; Cook denies that fact and 
instead claims that h-, deleted his own work folder, his own 
programs, and his music Eiles. The Wesco Work Folder contained 
competitor information (including pricing information, a list of 
customers,. areas to which P&E sells goods/services, and lines of 
products carried by P&E), a delivery log for the Pocatello area 
(containing an average list of weekly deliveries), and target 
shop lists (pricing information and strategy to get that 
customer' s account and from whom the customer was presently 
supplied) . 
There is no other evidence that employees deleted or took 
information from Wesco computers, only allegations by Wesco. 
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The Court the re fore  dismisses a l l  of the  Defendants a s  t o  
t h i s  count, except Cook. A s  t o  Cook, the  Court f inds  t ha t  there 
is a genuine i ssue  of f a c t  t ha t  h i s  conduct (1) viola ted  18 
U.S.G. S 1030(a) ( 5 )  (A) (iii) and ( 2 )  impaired the  i n t e g r i t y  o r  
a v a i l a b i l i t y  of da ta  o r  a program causing l o s s .  
V I I I .  
Wesco a l l eges ,  i n  Count VIII,  tha t  a l l  of the Defendants 
have v io la ted  the  Idaho Trade Secrets Act, sec t ion  48-801 e t  
seq. of the  Idaho Code. The Idaho Trade Secrets  Act permits a 
par ty  t o  bring an ac t ion  f o r  damages f o r  misappropriation of 
t rade  s ec r e t s .  Section 4 8 - 8 0 1 ( 2 )  of the  Idaho Code defines 
"misappropriation" a s  : 
(a)  Acquisit ion of a t rade  secre t  of another by a 
person who knows o r  has reason t o  know tha t  the  t rade  
secre t  was acquired by improper means; o r  
(b) Disclosure o r  use of a t rade sec re t  of another 
without express o r  implied consent by a person who: 
(A) Used improper means t o  acquire knowledge of 
the  t rade  s ec r e t ;  o r  
(B) A t  the  time of disclosure o r  use, knew o r  
had reason t o  know tha t  h i s  knowledge of the 
t rade  sec re t  was: 
(i) Derived from o r  through a person who 
had u t i l i z e d  improper means t o  acquire i t ;  
(ii) Acquired under circumstances giving 
r i s e  t o  a duty t o  maintain i t s  secrecy o r  
l i m i t  i t s  use; o r  
(iii) Derived from o r  through a person who 
owed a duty t o  the person seeking r e l i e f  t o  
maintain i t s  secrecy o r  l i m i t  i t s  use; o r  
( C )  Before a material  change of h i s  posi t ion,  
knew o r  had reason t o  know t h a t  it was a 
t r ade  s ec r e t  and t ha t  knowledge of i t  had 
been acquired by accident o r  mistake. 
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a "trade secret" is defined in section 48-801(5) of the Idaho 
Code as: 
[I] nfsrmation, including a formula, pattern, 
compilation, program, computer program, device, 
method, technique, or process, that: 
(a) Derives independent economic value, actual or 
potential, from not being generally known to, and not 
being readily ascertainable by proper means by, other 
persons who can obtain economic value from its 
disclosure or use; and 
(b) 1s the subject 02 efforts that are reasonable 
under the circumstances to maintain its secrecy. . . . 
Based on this law, the Court finds that customer lists, 
lists showing customer buying preferences, the history of 
customer purchases, and custom paint formulas (but not general 
formulas used in the industry) are trade secrets 
Based on the evidence in this record, the Court finds that 
there is a genuine issue of fact as to whether Cook's actions 
with the Wesco computer violated this Act. Otherwise, the Court 
finds that the Act has not been violated 
The Court understands that (1) Johnston took an SEM book 
and business cards with him; and (2) Cristobal took an SEM book 
with him (though he later returned it). The Court does not find 
that these items are trade secrets. Therefore, their actions do 
not violate the Act. 
Wesco argues that the mere fact that fifteen of its target 
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seventeen customers are now customers of P&S demonstrates that 
trade secrets have been misappropriated. However, there is no 
evidence that Wesco's former employees have used Wesco's trade 
secrets to cause these customers to now buy their products from 
P&S. The Idaho Supreme Court has previously affirmed this 
Court's holding that simply hiring an individual (who has worked 
for a competitor and knows their trade secrets) is not a 
misappropriation of trade secrets. Northwest Bec-Corp v. Home 
Living Service, 136 Idaho 835, 41 P.3d 263 (2002). In that 
case, the Idaho Supreme Court said: 
The district court held that the language in I.C. § 
48-801(2) is clear and unambiguous on its face. In 
order to prevail on a misappropriation claim, the 
claimant must prove that the adverse party acquired, 
disclosed, or used the claimant's trade secrets. The 
district court summarized that based on the specific 
language used as well as the contemporary context at 
the time the statute was passed, the legislature did 
not intend the statute to be read so broadly as to 
preclude the hiring of an employee from a competitor; 
the legislature also did not intend that merely hiring 
a competitor' s empi oyee constitutes acquiring a trade 
secret. An employee will naturally take with her to a 
new company the skills, training, and knowledge she 
has acquired from her time with her previous employer. 
This basic transfer of information cannot be stopped, 
unless an employee is not allowed to pursue her 
livelihood by changiig employers. 
Id. at 840, 41 P.3d at 268. 
As Judge Learned Hand long ago observed: 
[IJt has never been thought actionable to take away 
another's employee, when the defendant wants to use 
him in his own business, however much the plaintiff 
may suffer. It is difficult to see how servants could 
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get the full value of their sewices on any other 
terms; time ere ate^ no pxescription right in other 
men's labor. If an employer expects SO much, he must 
secure it by contract. 
Warley & Lund Gorp, v. Murray Rubber Co. ,  31 F.2d  932, 934 (2nd 
Cir. 1929) . 
The parties agree that Wesco did not enter into a noncompetition 
agreement with any of its employees. 
IX. 
In Count IX, Wesco alleges that all of the Defendants 
engaged in a civil conspiracy and therefore alleges a cause of 
action for such conspiracy. In McPheters v. Maile, 138 Idaho 
391, 64 P.3d 317 (2003), the Idaho Supreme Court defined a claim 
for civil conspiracy. It said: 
A civil conspiracy that gives rise to legal remedies 
exists only if there is an agreement between two or 
more to accomplish an unlawful objective or to 
accomplish a lawful objective in an unlawful manner. 
Kloppenburg v .  Mays,. 60 Idaho 19, 27-28, 88 P.2d 513, 
516 (1939). Civil conspiracy is not, by itself, a 
claim for relief. Argonaut Ins. Co. v. White, 86 Idaho 
374, 379, 386 P.2d 964, 966 (1963) (quoting Dahlquist 
v. Mattson, 40 Idaho 378, 386-87, 233 P. 883, 887 
(1925)). The essence of a cause of action for civil 
conspiracy is the civil wrong committed as the 
objective of the conspiracy, not the conspiracy 
itself. Id. Therefore, McPheters' civil conspiracy 
claim fails as a matter of law. 
McPheters, 138 Idaho at 395, 64 P.3d at 321 
Because this cause of action can only be pursued if the 
objective of the conspiracy is a civil wrong, the Court has 
reviewed this record to determine if, as to the allegations of 
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civil wrongs which have survived summary judgment, there has 
been an agreement between two or more to accomplish these civil 
wrongs. While the Court has found genuine issues of fact 
concerning those who have allegedly committed wrongs alleged in 
the complaint, the Court finds no evidence of an agreement 
between two or more to accomplish these civil wrongs. The Court 
therefore dismisses all of the Defendants as to this count.- 
Wesco lastly alleges that all of the Defendants committed 
the tort of conversion. The Idaho Supreme Court has previously 
defined conversion. It stated: 
Generally, conversion is defined as a distinct act of 
dominion wrongfully asserted over another's personal 
property in denial of or inconsistent with rights 
therein. See L u k z r  v. Western Sur. C o . ,  107 Idaho 
693, 696, 692 P.2d 337, 340 (1984). A right of action 
accrues in favor of the owner of property as soon as 
the property is wrongfully converted. See D a v i d s o n  v. 
D a v i d s o n ,  68 Idaho 58, 63, 188 P.2d 329, 332 (1947). 
P e a s l e y  T r a n s f e r  & Storage C o .  v. Smith, 132 Idaho 732, 743, 979 
P.2d 605, 616 (1999) . 
The Defendants did not move for summary judgment as to this 
cause of action, because it was not pled until the Court allowed 
Wesco to file the Amended Complaint (which was after the summary 
judgment hearing) . 
However, given the evidence in this record, the Court finds 
that there could only be a genuine issue of fact as the actions 
of Cook, Johnston, and Cristobal (though Cristobal has given 
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back the paint book) as to this count. 
IT IS SO ORDERED. 
DATED September 6, 2006. 
Copies to: 
~ichael D. Gaffney 
Stephen S. Dunn 
Randall R. Smart (5295 Commerce Dr., Suite 200, Murray, Utah 
84107) 
Rule 54(b) Certification 
With respect to the issues determined by the above order it is hereby CERTIFIED, 
in accordance with Idaho Rules of Civil Procedure 54(b), that the court has determined 
that there is no just reason for delay of the entry of a final judgment and that the court has 
and does hereby direct that the above order shall be a final judgment upon which 
execution may issue and an appeal may be taken as provide by the Idaho Appellate Rules. 
sr 
DATED this 2 , day of August, 2008. 
Don L. Harding, District ~ u d t e  
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The Court, upon reading the partiesg gtipulation to 
B i s r n i ~ ~  Withous P+ejudxce, and good aause appearing; 
HOW, TmREFORE, IT I8 BEREBY ORDERBD that the above- 
entitled mazter he and the same 5.. hereby dismissed as to Rupert 
I r an  Works (Rupert Xxon Werkn, mc. ) without prejudloe with each 
party co bear their own costs and attorney's feel. 
mmzj thi. , /&'day of Augugt, a o o s .  
I 
4 
DEBOM K. mISTENSEN (ISB ff5337) 
GIVENS PURSLEY LLP 
601 West Bannock Street 
P.O. Box 2720 
Boise, Idaho 83701 -2720 < Telephone: 208-388-1 200 
Attorneys for PlaintifflAppellant 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 




I NOTICE OF APPEAL 
PlaintifflAppeallant, I 
VS. I I 
HOLLY ERNEST, individually; PAINT AND : 
SPRAY SUPPLY, INC., an Idaho I I 
corporation; AUTOMOTIVE PAINT 
I 
I 
WAREHOUSE, a Utah corporation; HUGH : 
BARKDULL, individually; BRADY 
I 
I 








TO: DEFENDANTSlRlESPONDENTS HOLLY ERNEST, PAINT AND SPRAY 
SUPPLY, INC., AUTOMOTIVE PAINT WAREHOUSE, HUGH BARKDULL, 
BRADY BARKDULL, MIKE COOK AND THEIR ATTORNEYS OF =CORD, 
AND THE CLERK OF THE ABOVE-ENTITLED COURT: 
NOTICE IS HEZEBY GIVEN THAT: 
1. The above named Pfaint6fflAppellant Wesco Autobody Supply, Inc ("Appellant"), 
appeals against the above named DefendantsIRespondents Holly Ernest, Paint and Spray Supply, 
Inc., Automotive Paint Warehouse, Hugh Barkdull, Brady Barkdull and Mike Cook (collectively 
"Respondents") to the Idaho Supreme Court from the Decision Re: Summary Judgment entered 
NOTICE OF APPEAL - I 
herein on the 7"' day of September 2006 by the Honorable Judge N. Randy Smith and certified as 
a final and appealable judgment on the ? 1' day of August 2008 by the Honorable Judge Don L. 
Hading. 
2. Appellant has a right to appeal to the Idaho Supreme Court and the order from 
which this appeal is taken is appealable pursuant to Idaho Appellate Rule 11(a)(3). 
3. No portion of the record has been sealed. 
4. Appellant requests the preparation of the entire reporter's standard transcript as 
defined in Idaho Appellate Rule 25(c), supplemented by the following: 
a. Transcript of the preliminary injunction hearing held September 12,2005. 
b. Transcript of the summary judgment hearing held July 10,2006. 
c. Transcript of the motion to reconsider hearing held October 23,2006. 
d. Transcript of the motion to compel hearing held January 22,2007. 
e. Transcript of the second motion to reconsider hearing held October 12, 
2007. 
f Transcript of telephonic hearing on motion for certificate of final judgment 
held March 5, 2008. 
5. Appellant requests the following documents to be included in the Clerk's record 
in addition to those automatically included under Rule 28 of the Idaho Appellate Rules (they are 
listed in chronological order as they appear on the court's docket): 
03/29/2006 Defendant's Motion for Summary Judgment 
03/29/2006 Affidavit of Stephen Dunn 
03/29/2006 Affidavit of Curtis Stairs 
03/29/2006 Affidavit of Tiffany Thomsen 
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03/29/2006 Affidavit of David Cristobal 
03/29/2006 Affidavit of Chantil Dobbs 
03/29/2006 Affidavit of Travis Dayley 
03/29/2006 Affidavit of Jefiey Peck 
03/29/2006 Affidavit of Joel Johnston 
03/29/2006 Affidavit of Kelly McClure 
03/29/2006 Affidavit of Shelby Thompson 
03/29/2006 Affidavit of Jenny Hancock 
03/29/2006 Memorandum in Support of Defendant's Motion for Summary 
Judgment 
04/07/2006 Affidavit of Michael Cook 
04/07/2006 Affidavit of Jodee Reid 
06/28/2006 Affidavit of Shauntel Bell 
06/28/2006 Affidavit of Wes Goodwin 
06/28/2006 Plaintiff's Memorandum in Opposition to Motion for Summary 
Judgment 
07/05/2006 Second Affidavit of Brady Barkdull 
07/05/2006 Reply Memorandum in Support of Defendant's Motion for 
Summary Judgment 
07/14/2006 Affidavit of Kent L. Hawkins 
07/14/2006 Amended Reply Memorandum in Support of Defendant's Motion 
for Summary Judgment 
07/20/2006 Supplemental Affidavit of Jeffrey Brunson in Opposition to 
Defendant's Motion for Summary Judgment 
09/07/2006 Order 
09/07/2006 Decision Re: Summary Judgment 
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09/22/2006 Motion to Reconsider 
09/22/2006 Memorandum in Support of Motion to Reconsider 
1011 612006 Memorandum in Opposition to Plaintiff's Motion to Reconsider 
10/24/2006 Plaintiffs Reply Brief in Support of Motion to Reconsider 
09/05/2007 Plaintiffs Second Motion to Reconsider 
09/05/2007 Memorandum in Support of Second Motion to Reconsider 
09/05/2007 Affidavit of Michael Gaffney in Support of Plaintiffs Second 
Motion to Reconsider 
10/05/2007 Defendant's Memorandum Opposing Plaintiff's Second Motion to 
Reconsider Summary Judgment 
10/05/2007 Affidavit of Corey Hansen 
10/10/2007 Plaintiff's Reply Brief in Support of Second Motion to Reconsider 
0111 512008 Stipulation for Dismissal with Prejudice 
01/23/2008 Order for Dismissal with Prejudice 
01/30/2008 Memorandum Decision and Order on Motion to Reconsider 
03/20/2008 Renewed Motion for Summary Judgment 
03/20/2008 Memorandum in Support of Renewed Motion for Summary 
Judgment 
03/20/2008 Third Affidavit of Kent Hawkins 
05/01/2008 Plaintiffs Memorandum in Opposition to Defendant's Renewed 
Motion for Summary Judgment 
05/01/2008 Afficiavit of Counsel in Support of Plaintiffs Memorandum in 
Opposition to Defendant's Renewed Motion for Summary 
Judgment 
05/01/2008 Affidavit of David Smith 
05/07/2008 Defendant's Reply Memorandum in Support of Renewed Motion 
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for S u m w  Judpen t  
0811 312008 Mmorandum Decision and Order Denying Renewed Motion for 
S u m a r y  Judpen t  
091 1012008 Rule 54(b) Certification 
6. A preliminary s t a t m a t  of the issues on appeal, subject to modification and 
development as appropiate is: 
a. Whether the District Court erred in m t i n g  summary judgment to the 
Respondmts. 
b. Whether the District Court erred in holding as a matter of law that Paint 
and Spray Supply, Inc., Automotive Paint Warehouse, and Holly Ernest are not liable for the 
tortious conduct directly or vicariously through their agents. 
c. Whether the District Court erred in holding as a matter of law that Paint 
and Spray Supply, Inc., Automotive Paint Warehouse, and Holly Ernest are not liable for 
tortious interference with prospective economic advantage. 
d. Whether the District Court erred in holding as a matter of law that Paint 
and Spray Supply, Inc. and Automotive Paint Warehouse are not liable for inducing breaches of 
the duty of loyalty or fiduciary duty, either directly or vicariously through their agents. 
e. Whether the District Court erred in narrowing the acts as a matter of law 
for which Brady Barkdull is potentially liable. Without limiting the generality of this issue, 
whether some or all of Mr. Barkdull's acts constituted mere "preparations" to move to new 
employment is a question of fact for the jury to decide. 
f. Whether the Diqtrict Court erred in holding that Brady Barkdull, Hugh 
Barkdull, and Mike Cook are not liable for breach of the implied covenant of good faith and fair 
dealing. 
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g, Whether the District Court erred in holding as a matter of law that Paint 
and Spray Supply, Inc., Automotive Paint Warehouse, and Holly Ernest are not liable for 
intederence with Wesco's employment contracts. 
h. Whether the District Court erred in holding as a matter of law that Paint 
and Spray Supply, Inc., Automotive Paint Warehouse, and Holly Ernest are not liable for unfair 
competition and by narrowing the acts as a matter of law for which the remaining defendants 
may be liable for unfair competition. 
i. Whether the District Court erred by finding as a matter of law that Paint 
and Spray Supply, Inc. and Automotive Paint Warehouse are not liable for violating the Idaho 
Trade Secrets Act directly or vicariously through their agents. 
j. Whether the District Court erred by finding as a matter of law that Paint 
and Spray Supply, Inc. and Automotive Paint Warehouse are not liable for violating the 
Computer Fraud and Abuse Act directly or vicariously through their agents. 
k. Whether the District Court erred by finding as a matter of law that the 
Respondents are not liable for civil conspiracy. Without limiting the generality of this issue, 
whether some or all of the Respondents entered into an agreement is a question of fact for the 
jury to decide. 
1. Whether the District Court erred by dismissing the conversion action as a matter 
of law against most of the Respondents. 
7. 1 certify: 
a. That a copy of this Notice of Appeal has been served on the reporter; 
b. That the Clerk of the district court will be paid the estimated fee for 
preparation of the reporter's transcript upon notification of the amount; 
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c. That the estimated fee for preparation of the clerk's record will be paid 
upon notification of the amount; 
d. That the appellate filing fee has been paid; and 
e. That service has been made upon all parties required to be served pursuant 
to Idaho Appellate Rule 20. 
DATED this 30& day of September 2008. 
GIVENS PURSLEY ?LP 
Attorneys for Plaintiff 
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I hereby celtitji that on this 3oth day of September 2008,I caused to be served a true and 
conect copy of the foregoing by the method indicated below, and addressed to the following: 
Kent L. Hawkins 
Merrill & Menil1 
109 North Arthur, 5th floor 
P.O. Box 991 
Pocatello, ID 83204 
Fax: (208) 232-2499 
U.S. Mail Fax By hand Overnight 
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SPRAY SUPPLY, INC., an Idaho 1 APPEAL 
Corporation; AUTOMOTIVE PAINT 1 
WAREHOUSE, a Utah corporation; HUGH) 
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BARKDULL, individually; and MIKE 1 
COOK, individually, 1 
Respondent, 1 
Appealed from: Sixth Judicial District, Bannock County 
Honorable Don L. Harding, presiding. 
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7" day of September 2006 and certified as a final and appealable judgment on 
the 21' day of August, 2008. 
Attorney for Appellant: Debora K. Kristensen, GIVENS PURSLEY LLP, Boise 
Attorney for Respondent: Kent L. Hawkins, NERRILL & NERRILL, Pocatello 
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TO: DE~NDANTSIRE8PONZ)EJNTS nC?LLY ERNEST* PAINT AND SPRAY 
SUPPLY, INC., AUTOMOnW FAINT WAmHOUSE, HUGH BARMDULL, 
BRADY IBAmULL,  MIKE COOK AND THEIR A m O W Y S  OF I'tEXOD, 
AND THE CLERK OF THE ABOVE-EWITLEI) COURT: 
NOTICE IS HEREBY GIVEN THAT: 
I. The above named f IdntiflAppellant VVesco Autobody Supply, Inc rAppeliantW), 
appds  aegainst the above named DefendmWRespondamts Holly Ernest, Paint and Spray Supply, 
Inc., Automotive Paint Warehouse, Hugh Bddull, Brdy Barkdull and Mike Cook (col1ectivefy 
"Rc?spondents") to the X&o Supreme Court &om the Decision Re: S m a q  Judpent mtered 
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hmein on the 7"QW of Saptmber 2006 by the HonurabIe Judp N. Randy Smith and certified as 
a final and amealable: judflmt on the 2 1 day of Au$ust 2008 by the Honorable Judg Bun L. 
Wardhg. 
2, Appellmt has a right to appd ta the ld&o Supme Court and the: order &om 
which this appd i s  taka is apMable p w t  to Idaho ApMlate Rule 1 1 (a)(3). 
3. No portion of the rmd has b m  seiaied. 
4, Appellant requests the on of the entire vmfs smdd transhp as 
defined in Idaho Appdlato Rule 2Sf c), sumimma by the hilowing; 
a. Tmscript of the preliminary injunction hearing heid September 12,2005. 
b. Transcript of the summary jud-mt h ~ n g  held July 10,2006. 
c. Tmcript of the mation to remnsider h&ng held October 23,2006. 
d. Tmwript of the motion to compel hearing held Janmry 22,2007. 
e. Tmcript o f  the second motion to reconsider hearing held October 12, 
2007. 
f Transcript of telephonic hearing on motion fm certificate of final jdmmt 
held M m h  5,2008. 
5. Appellant requats the following documents to h included in the Clerk's word  
in addition to those automatioaIly included under Rule 28 of the: Idaho Appellate R u 1 ~  (they aw: 
listed in chronologioal order as they appear on the court's docket): 
0312912006 Defendant's Motion for S m a r y  Judgment 
03/29/2006 Affidavit of Stwhen Durn 
03/29/2006 Affidgvit of Curtis Staim 
03/29/2006 AMidavit of TiEany T h m s a  
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03/2g/2006 AfiFidavit of David Cristabat 
03/29/2006 Affidavit of Chanfil Dobbs 
03129112006 Affidavit of Travis Dttyley 
03/29/2006 Affidavit of JeBey Peck 
03/29/2006 Affidavit of Joel Johnston 
03/29/2006 Affidavit of  Shelby Tkompson 
03/29/2006 Mmormdm in Support of Defmdant's Motion for Summary 
Judgment 
04/07/2006 Affidavit of Michasl Cook 
04/07/2006 Affidavit o f  Jodee Reid 
0612812006 Afidavit of Shm&l Bell 
06/2812006 Affidavit of Wes Goodwin 
06/28/2006 PIaintirs Mmomdm in Opposition to Motion for S m a r y  
07/05/2006 Second AEdavit of Brady 'BaMull 
07/05/2006 Reply Mmomdum in Support of Defendant's Moaon for 
Smmsry Judment 
07/f 412006 Affidavit of Kent L. Hawkins 
07/14/2006 A m m M  Reply Mmomdum in Support of Dewant" Motion 
for Summv Judpent 
07/20/2006 Supplemental. Affidavit of Jemy Elmon  in Opposition to 
Dekd-3 Motion krr Summary Judgment 
09/07/2006 Decision Re: Smmary Judgment 
AMENDED NOTICE OF APPEAL - 3 
09/22/2006 Motion to Recomider 
0912212006 Mmomndum in Support of Motion to R m s i d m  
IOllfrf2006 Mem in Opposition to Plaintiffs Motion to Reconsider 
1012412006 Plaintiffs Rqly  Brief in Sumorl. of Motion to Reconsider 
09/05/2007 M m o m d m  in Support of Second Motion to Ramnsider 
09/OS/2007 Affidavit of Mick1 Gamey in Sumort of Pldntiffs Second 
Motion to Reconsider 
10105f2007 Defenht's Mmormdum Oppsing Plaintips Second Motion to 
Reconsider Smmary Jdmmt 
1011 0/2007 Plaintiff's Reply Brief in Support of Saond Mution to Rmnsider 
0111 512008 Stipulation for Digmissal with Prejudice! 
01/23/2008 Order for Dismissal with Prejudice 
01/30/2008 Memomdm Decision md Order on Motion to Reconsider 
0312012008 Renewed Notion for Summary Judgmat 
0312012008 Mmmndum in Suppccrt of Renewed Mtion for Summary 
Judwent 
03Df)/2008 Third Affidavit of Kent Hawkins 
0510 112008 Plaintiffs Mwnormdum in Opposition to Defkndmt's fienewerd 
Motion for Summary fudpent 
05/01/2008 Affidavit of Cou1al in Support of Plaintips Memormdm in 
Opposition to Dehdant's Rmewed Mo~on for Summary 
Jude;menE 
05/01 12008 Affidavit of David Smith 
AMENDED NOTICE OF APPEAL - 4 
4 n n c  
Page i o~ IU 
05/07/2008 Defmdant" Rqly Mmomdm in Support of Renewed Modan 
for Summary Judpent 
08/1312QOS Decision and Order Daflng Renewed Motion for 
Sumruy ludmmt 
09/10/2008 Rule S4@) Cdfication 
6. A mlirninary statemat of the irssw on &m&, subj& to modifiation and 
developmmt as approMale is: 
a. Whdher the District Court wed in mt ing  summasy j d ~ m t  to the 
b, M&h= the Dis~c t  Court aired in holding as a matter of taw that Paint 
and Spray Supply, Inc., Automotive Paint Waehowe, and Holly Ernest are not liable for the 
tortious conduct directly or vidously through their &gats. 
c. Whder the District Court med in holding as a matter of law that Paint 
and Spray SuppIy, Inc., Automotive Paint Wdouse, and Wo1t.y Ernest are not liable for 
tortiouhs intejyfefence with pmspeotive econmic advantage, 
d. Whether the Disad Court crrtd in holding as a matter of law that Paint 
and Spray Supply, Xnc. and Automotive Paint Wamhowe are not liable for inducing bxgaches of 
the duty of loyalty or fiduciary duty, either d i r d y  or \licariousiy through their agmts. 
e. Whether the District Court erred in nmowing the acts as a matter of law 
for which Brady 8&du11 is potentially liable. Wi*ut 1iMjting the gendity of this issue, 
whether some or a11 of Mr. BarBcdull" acts constituted m m  "pmmtionsn to move to new 
mpioymmt is a question of f&ct for the jury to decide. 
AIME;NREX) NOTICE OF APPEAL - 5 
f. Wbetbek the District Court m& in holding that Brady B d d d l ,  Hu& 
B~kduIl, tad Mike Cook are not Iilible for breach of the: implied covaant of good faith -hd fair 
dealing. 
g. m&er the District Court d in holding as a matter of law that Faint 
and Spray Supply, he,, Automotive Paint W a d u s e ,  arid Holly Emt?st are not liable for 
iawference with thesco's emplommt conacts. 
h. Whethw the District Court med in holding as a m a t h  of law that Paint 
and Spray Supply, Inc., Automotive Paint War&ouse, and Holly Ernest are not liable for unfair 
competition md by namwing the acts as a matter of law for which the rmdning defmdmtts 
m y  be liable for unfair competition. 
i. Whether the District Court d by finding as a matter of law that Paint 
and Spray Supply, fnc. and Automotive Paint Wwhouse are not liabXe for violating the Idaho 
Trade Smr&s Act directly or vicariously through their a m ,  
j. Wether the District Court erred by finding as a matter of law that Paint 
and Spmy Supply, Inc, and Automotive Paid Wmhousc are not Iiablc for violating the 
Computer Fraud and Abuse Act directly or vidously tbugh their a p @ .  
k, Whether the District Court erred by finditte, as a matter of law that the 
Respo"mts are not liable for oivil m~piracy. Without limiag the gmdiv of this issue, 
whether some or dl of the Rqondents e n W  into an a m e n t  is a quegtion of  fact fbr the 
jury to decide. 
1. Whether the District Court d by dbmissing the conversion action as a matter 
of law atpiinst most of the Rtspondmts. 
AMENDED NOTICE OF APPEAL - 6 
1 d@: 
kt. 8 COPY of hi$ h ~ d d  NbtiGt3 of Amd h@l W& C?Yl the 
m ~ w s  (Dorothy Smm md S t q h d e  Mom}; 
b. That the ct& of the district court will tw: paid the aamated fee for 
vqmtion of the 'g s m ~ p t  upon notification of the mount; 
(2. Tllatthc? ed fm for prqmgon of the clak's m d  hasr bmn pai4 
d. That the appllate filing fw has 
B. That m i c e  has bwm made upn dl p d *  q~rd to be aew& pwmmt 
to Idaho Awlla& Rule 20. 
DATED this 14' day of October 2W8. 
GWEN8 PURSLEY w 
Attomq for PlhtiAF 
AMENDED NOTICIE OF MPEAL, - 7 
I hwey ccrtifL that on this 1 4'h day o f  October 2008,I cawed to be sewed s hue and 
mnmt copy of the foragoiq by the method indicaM belour, ruld a to the following: 
W L. HawHrts 
Merrill& M d 1  
109 North Arthur, 5th floor 
P.O. Box 991 
Pmtdlo, ICt 83204 
Fax: (208) 232-2499 
M t h y  Smrr 
Court R 
Caribou Comty C o e u m  
1 59 Sauth Mdn S M  
Soda Springs, ID 83276 
S @ h i e  Mme 
Cbuft Re~,rteP 
B m c k  a w v  
P.O. &ox 4165 
Pcmtello, DD 8320s 
U.S. Mgl Fax By hand o(ma@ 
AMENDED NOTICE OF A P P U  - 8 
Kent L. Hawkins 
Arthur - 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-099 1 
(208) 232-2286 
Idaho State Bar #379 1 
Attomeys for DefendantslRespondents 
IN TEE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
WESCO AUTOBODY SUPPLY, INC., a 
Washington corporation, ) 
) District Court Case No. CV-05-3527 OC 
PlaintifflAppellant, ) Supreme Court Docket No. 35732 
1 
VS. 
) NOTICE OF CROSS-APPEAL 
PAINT SPRAY AND SUPPLY, Inc., HUGH ) 
BARKDULL, individually, BRADY 
BARKDULL individually, and MICHAEL ) 
COOK individually, ) 
1 
DefendantslRespondents. 1 
TO; The above named cross-respondent, WESCO AUTOBODY SUPPLY, INC. and its attorney, 
Deborah K. Kristensen, of Givens Pursley, and the CLERK of the above entitled court, 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Defendants/respondents/Cross-Appellants appeal against 
PlaintifflAppellanu'Cross-Respondent, Wesco Autobody Supply, Inc., to the Idaho Supreme Court 
from: (1) the "Decision Re: Summary Judgment" entered herein on the 7th day of September, 2006, 
by the Honorable Judge N. Randy Smilh, and certified as a final and appealable judgment on the 21 st 
day of August, 2008, by the Honorable Judge Don L. Harding, in so far as Defendants were entitled 
to a full and complete summary judgment at that time, and (2) from the "Memorandum Decision and 
Order Denying Renewed Motion for Summary Judgment" entered on August 13, 2008 by the 
Honorable Judge Don L. Harding. 
Notice of Cross-Appeal 
6340: Notice.Gross.Appeal Page 1 
2. Cross-Appellants have a right to cross-appeal to the Idaho Supreme Court and the 
order from which this cross-appeal is taken is appealable pursmt  to Idaho Appellate Rule 15(a). 
3. No portion of the record has been sealed. 
4. No additional transcript is requested. 
5. Cross-Appellants request the following documents to be included in the Clerk's 
Record in addition to those automatically included under rule 28 of the Idaho Appellate Rules, and 
in addition to those already requested by Appellant in its Notice of Appeal: 
3/29/06 Affidavit of Hugh Barkdull (and all attachments or Exhibits) 
3/29/06 Affidavit of Brady Barkdull (and all attachments or Exhibits) 
3/29/06 Affidavit of Holly Ernest (and all attachments or Exhibits) 
6/28/06Affidavit of Jeffrey D. Brunson in Opposition to Mot. Summary Judgment 
(and all attachments or Exhibits) 
1/23/08 Order of Dismissal with Prejudice 
2/8/08 Affidavit of Kent L. Hawkins in Support of Motion in Limine (and all 
attachments or Exhibits) 
3/?/08 Fourth Affidavit of Kent L. Hawkins (and all attachments or Exhibits) 
3/?/08 Second Affidavit of Kent L. Hawkins (and all attachments or Exhibits) 
6. A preliminary statement of the issues on cross-appeal, subject to modification: 
a. Whether the District Court erred in not granting a fbll and complete summary 
judgment to the RespondentslCross Appellants on either the original motion 
for summary judgment in 2006, or on the Renewed Motion for Summary 
Judgment in 2008. 
7. I certify: 
a. That a copy of this Notice of Cross-Appeal has been served on the reporters 
(Dorothy Snarr and Stephanie Morse); 
b. That the clerk of the district court will be paid the estimated fee for 
preparation of the reporter's transcript upon notification of the amount (if 
any). 
c. That the estimated fee for preparation of the clerk's record has been paid (if 
Notice of Cross-Appeal 
6340: Notice.Cross.Appea1 Page 2 
any > ; 
d. That the appellate filng fee has been paid; and 
e. That service has been made upon all parties required to be served pursuant 
to Idaho Appellate Rule 20. 
DATED this b 1 day of October, 2008. 
MEIWLL & MEIWLL, CHARTERED 
Notice of Cross-Appeal 
6340: Notice.Cross.Appeal 
Kent L. Hawkins 
Attorneys for DefendantslRespondents 
Page 3 
CERTIFICATE OF SERVICE 
I, Kent L. Hawkins, the undersigned, one of the attorneys for the DefendantsRespondents, 
in the above-referenced matter, do hereby certifL that a true, full and correct copy of the foregoing 
Notice of Cross-Appeal was this 2 day of October, 2008, served upon the following in the 
manner indicated below: 
Deborah K. Kristensen 
Givens Pursley 
601 West Bannock Street 
P.O. Box 2720 
Boise, Idaho 8370 1-2720 
Dorothy Snarr 
Court Reporter 
Caribou County Courthouse 
159 South Main Street 
Soda Springs, Idaho 83276 
Stephanie Morse 
Court Reporter 
Bannock County Courthouse 
P.O. Box 4165 
Pocatello, Idaho 83205 
a U.S. Mail 
u Hand Delivery 
u Overnight Delivery 
Telefax (208-388-1 300) 
a U.S. Mail 
u Hand Delivery 
u Overnight Delivery 
u Telefax 
w U . S .  Mail 
u Hand Delivery 
u Overnight Delivery 
u Telefax 
Kent L. Hawkins 
Notice of Cross-Appeal 
6340: Notice.Cross.Appea1 Page 4 
IN THE DISTRIn COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR +THE COUNTY OF BANNOCK 
WESCO AUTOBODY SUPPLY, INC., a ) 
Washington Corporation, 
Petitioner-Appellant, ) Supreme Court No. 35732 
VS. 
HOLLY ERNEST, individually; PAINT AND) 
SPRAY SUPPLY, INC., an Idaho - 
Corporation; AUTOMOTIVE PAINT 
WAREHOUSE, a Utah corporation; HUGH) 
BARKDULL, individually; BRADY 




Appeal from the District Court of the Sixth Judicial District of the State of 
Idaho, in and for the County of Bannock. 
Before HONORABLE Don L. Harding District Judge. 
For Appellant: 
Debora Ks Kristensen 
GIVENS PURSLEY LLP 
P.O. ~ 0 x 2 7 2 0  
Boise, Idaho 83701-2720 
For Respondent: 
Kent L. Hawkins 
MERRILL & MERRILL, CHARTERED 
P. 0. Box 991 
Pocatello, Idaho 83201-0991 
TITLE PAGE 
CT COURT OF THE SIXTH JWICML DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
WSCO AUTOBODY SUPPLY, INC., a ) 
Washington coportation, 1 
Paiaoner-Appellant, 
1 
) Supreme Court No. 35732 
vs. 1 
1 AMENDED 
) CLERKS CERTIFICAE 
HOLLY E ~ E S T ,  individually; PAINT AND) OF 
SPRAY SUPPLY, INC., an Idaho 1 APPEAL 
Corporation; AUTOfulOmE PAINT 1 
WAREHOUSE, a Utah corporation; HUGH) 
BARKDULL, individually; BRADY 1 






Appealed from: Sixth Judicial District, Bannock County 
Honorable Don L. Harding, presiding. 
Bannock County Case No: CV-2005-3527-OC 
Order of Judgment Appealed from: Decision Re: Summary Judgment filed the 
7& day of September 2006 and certified as a final and appealable judgment on 
the 21g day of August, 2008. 
Attorney for Appellant: Debora K. Kristensen, GIVENS PURSLEY LLP, Boise 
Attorney for Respondent: Kent L. Hawkins, MERRILL & MERRILL, Pocatello 
Appealed by: Appellant 
Appealed against: Respondent 
Notice of Appeal filed: 10-01-08 
Amended Notice of Appeal filed: 10-15-08 
Notice of Cross-Appeal filed: No 
Appellate fee paid: Yes 
Request for additional records filed: Yes 
Request for additional reporter's transcript filed: Yes 
Name of Reporter: Stephanie Morse and Dorothy Snarr 
Was District Court Reporter's transcript requested? 
Estimated Number of Pages: Unknown 
DALE HATCH, 
CT COURT OF THE SIXTH JUDICIAL DI 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
WESCO AUTOBODY SUPPLY, IMC., a ) 
Washington coportation, 1 
1 
Peationer-Appeilan2, ) Supreme Court No. 35732 
VS* 1 
) 2nd AMENDED(CR0SS-APPEAL) 
1 CLERKS CERTIFIUE 
HOLLY ERNEST, individually; PAINT AND) OF 
SPRAY SUPPLY, INC., an Idaho 1 APPEAL 
Corporation; AUTOMOTIVE PAINT 1 
WAREHOUSE, a Utah corporation; HUGH) 
BARKDULL, individually; BRADY 1 
BARKDUU, individually; and MIKE 1 
COOK, individually, 1 
Respondent, 1 
1 
Appealed from: Sixth Judicial District, Bannock County 
Honorable Don L. Harding, presiding. 
Bannock County Case No: CV-2005-3527-OC 
Order of Judgment Appealed from: Decision Re: Summary Judgment filed the 
7'h day of September 2006 and certified as a final and appealable judgment on 
the 21" day of August, 2008. 
Attorney for Appellant: Debora K. Kristensen, GIVENS PURSLEY LLP, Boise 
Attorney for Respondent: Kent L. Hawkins, MERRILL & MERRILL, Pocatello 
Appealed by: Appellant 
Appealed against: Respondent 
Notice of Appeal filed: 10-01-08 
Amended Notice of Appeal filed: 10-15-08 
Notice of Cross-Appeal filed: YES AS OF 10-21-08 
Appellate fee paid: Yes 
Request for additional records filed: Yes 
Request for additional reporter's transcript filed: Yes 
Name of Reporter: Stephanie Morse and Dorothy Snarr 
Was District Court Reporter's transcript requested? 
Estimated Number of Pages: Unknown 
Dated 
DALE HATCH, 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTFUCT OF THE 
STAE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
WESCO AUTOBODY SUPPLY, INC., a ) , 
Washington Corporation, 
Petitioner-Appellant, ) Supreme Court No. 35732 
vs . 1 
1 .  
) CLERK'S CERTIFICATE 
HOLLY ERNEST, individually; PAINT AND) 
SPRAY SUPPLY, INC., an Idaho 
Corporation; AUTOMOlTVE PAINT 
WAREHOUSE, a Utah corporation; HUGH) 
BARKDULL, individually; BRADY 1 
BARKDULL, indfvidually; and MIKE 1 
COOK, individually, 1 
Respondent, 1 
I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of 
the State of Idaho, in and for the County of Bannock, do hereby certify that the 
above and foregoing record in the above-entitled cause was compiled and bound 
under my direction as, and is a true, full, and correct record of the pleadings and 
documents as are automatically required under Rule 28 of the Idaho appellate 
Rules. 
I do further certify that all exhibits, offered or admitted in the above- 
entitled cause, will be duly lodged with the Clerk of the Supreme Court along 
with the court reporter's transcript and the clerk's record as required by Rule 31 
of the Idaho Appellate Rules. 
IN WlTNESS WHEREOF, I have hereunto set my hand and affixed the seal 




IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
WESCO AWOBODY SUPPLY, INC., a ) 
Washington Corporation, 1 
1 
Petitioner-Appellant, ) Supreme Court No. 
VS. 1 
) 
) CERTIFICATE OF EXHIBITS 
HOLLY ERNEST, individually; PAINT AND) 
SPRAY SUPPLY, INC., an Idaho 1 
Corporation; AUTOMOTIVE PAINT 1 
WAREHOUSE, a Utah corporation; HUGH) 
BARKDULL, individually; BWDY 1 
BARKDULL, individually; and MIKE 1 
COOK, individually, 1 
Respondent, 1 
I, DALE HATCH, the duly elected, qualified and acting Clerk of the District 
Court of the Sixth Judicial District of the State of Idaho, in and for the County of 
Bannock, do hereby certify that the following are the original exhibits marked for 
identification and introduced in evidence at trial of the above and foregoing 
cause, to wit: 
EXHIBITS 
1. Exhibit ""A" Plaintiff's Response to Defendant's First Set of Interrogatories and 
Request for Production of Documents. 
2. Exhibit "B" Plaintiff's Response to Defendant's Second Set of Interrogatories and 
Request for Production of Documents. 
3. E ~ b i t  ""GTrmscript of the Testimony of: Roger Howe dated 1 - 16-06. 
4. Exhibit "D" Transcript ofthe Testimony of Craig Russm dated 1-16-06. 
T & T Repodng EXHIBITS 
Exhibit 1: Distributorfuser consignment Use Contract. 
Exhibit 2: To Our Valued Customer: Letter 
Exhibit 3: Paint and Spray Supply, Inc. Computer customer list from Twin 
Fails, Pocatello and Idaho Fa,,s Stores as of 9-30-05. 
Exhibit 4: Period Expense Summary RPT A. 
Exhibit 5: Meals & Entertai 
Exhibit 6: T Mobile Statement. 
I FURTHER CERTIFY that the above exhibits are attached to, and made a 
part of, the original transcript on appeal in said cause. 
IN  WITNESS WHEREOF, I have hereunto set my hand and affixed the seal 
of said Court, this the 
(Seal) 
he District Court 
IN  THE D I q R I m  COURT OF THE S I n H  JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
WESCO AUTOBODY SUPPLY, INC., a ) 
Washington Corporation, ) 
Petitioner-Appellant, ) Supreme Court No. 35732 
VS. 
1 
HOLLY ERNEST, individually; PAINT AND) CERTIFICATE OF AFFIDAVITS, 
SPRAY SUPPLY, INC., an Idaho 1 BRIEFS, AND MEMORANDUMS 
Corporation; AUTOMOTIVE PAINT 
WAREHOUSE, a Utah corporation; HUGH) 
BARKDULL, individually; BRADY 





I, DALE HATCH, the duly elected, qualified and acting Clerk of the District 
Court of the Sixth Judicial District of the State of Idaho, in and for the County of 
Bannock, do hereby certify that the affidavits, briefs, and memorandums are full, 
true and correct copies of documents filed with the courts. The following 
exhibits will be treated as exhibits in the above and foregoing cause, to wit: 
1. Affidavit of Michael D. Gaffney in Support of Plaintiff's Motion for an 
Extension of Time to Respond to the Defendant's Motion for Summary 
Judgment filed 4-5-06, 
2. Supplemental Affidavit of Michael d. Gaffney in Support of Plaintiff's 
Motion for an Extension of time to Respond to the Defendant's Motion 
for summary Judgment filed 4-7-06. 
3. Transcript for Motion to Compel held 1-22-07. (Provided to court) 
4. Affidavit of Craig Russum filed June 6-28-06, 
5. Memorandum in Support of the Plaintiff's Notion to Compel filed 12-5- 
06. 
6. Paint & Spray Supply's Memorandum in Opposition to Plaintiff's Motion 
to Compel filed 2-8-08. 
7. Joint Pretrail Memorandum filed 2-8-08. 
8. Plaintiff's Trail Brief filed 2-8-08. 
9. Defendants' Trail Brief filed 2-8-08. 
10. Memorandum in Support of Motion to Exclude Testimony of West 
Goodwin (Computer Forensics) filed 2-8-08. 
11 Memorandum in Support of Motion to Exclude or Limit Testimony of 
Lloyd White and Roger Howe filed 2-8-08. 
12. Plaintiff's Memorandum in Support of Motion in Limine to Exclude or 
Limit Testimony by Daniel Hooper dated 2-8-08. 
13. Affidavit of John M. Avondet filed 2-11-08. 
14. Defendants' Memorandum in Opposition to Plaintiffs' Motion to 
Exclude or Limit Testimony of Daniel Hooper filed 2-28-08. 
15. Defendants' Memorandum in Opposition to Plaintiff's Motion to 
Exclude Tyler Bowles filed 2-28-08. 
16. Memorandum in Support of Motion to Exclude Testimony of David 
Smith (Business Loss Expert) filed 2-28-08. 
17. Affidavit of John M. Avondet filed 2-22-08. 
18. Plaintiff's Memorandum in Response to Motions in Limine Re: Late 
Disclosure of Witnesses, Name Confusion, Brady Barkdull, Accusations 
that Employees were going to Quit, Issues Remaining after Partial 
Summary Judgment, and Lloyd White and Roger Howe filed 2-22-08. 
19. Plaintiff's Memorandum Opposing Defendants' Motion to Exclude 
Testimony of West Goodwin filed 2-22-08. 
20. Amdavit of John M. Avondet in Support of' Plaintiff's Memorandum 
Opposing the Defendants' Motion to Exclude Testimony of David Smith, 
filed 2-26-08. 
21. Plaintirs Reply Memorandum in Support of its Motion in Limine to 
Exclude Daniel Hooper filed 2-26-08. 
22. PlaintiVs Memorandum Opposing the Defendants' Motion to Exclude 
Testimony of David Smith filed 2-26-08. 
23. Memorandum in Support of Motion to Exclude David Smith's Opinions 
in His Supplemental Report filed 5-2-08. 
24. Plaintiff's Memorandum in Opposition to the Defendants' Motion to 
Exclude David Smith's Opinions in His Supplemental Report filed 5-9-08. 
I FURTHER CERTIFY that the above exhibit is attached to, and made a 
part of, the original transcript on appeal in said cause. 
IN  WITNESS WHEREOF, I have hereunto set my hand and affixed the seal 
of said Court, this the 2/1 day 
(Seal) 
IN THE D I g R I n  COURT OF THE SIX7I-l JUDICIAL DISZ'RIn OF THE 
STATE OF IDAHO, IN AND FOR THE COUNlY OF BANNOCK 
WESCO AUTOBODY SUPPLY, INC., a ) 
Washington Corporation, 1 
Petitioner-Appellant, 
1 
) Supreme Court No. 35732 
VS. 1 
1 
) CERTIFICATE OF SERVICE 
HOLLY ERNEST, individually; PAINT AND) 
SPRAY SUPPLY, INC., an Idaho 1 
Corporation; AUTOMOTIVE PAIPlT 1 
WAREHOUSE, a Utah corporation; HUGH) 
BARKDULL, individually; BRADY 1 
BARKDULL, individually; and MIKE 1 
COOK, individually, 1 
Respondent, 1 
1 
I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of 
the State of Idaho, in and for the County of Bannock, do hereby certify that I 
have personally served or mailed, by United States mail, one copy of the 
REPORTERS TRANSCRIPT and CLERK'S RF-CORD to each of the Attorneys of 
Record in this cause as follows: 
Debora K. Kristensen Kent L. Hawkins 
GIVENS PURSLEY LLP MERRILL & MERRILL, CHARTERED 
P.O. Box 2720 P.O. Box 991 
Boise, Idaho 83701-2720 Pocatello, Idaho 83201-099 1 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal 
of said Court at  Pocatello, Idaho, this day ofA%&b , 20d$$C 
CERTIFICATE OF SERVICE 
(Seal) 
DALE HATCH, 
/- --- - 
Clerk of the District cod) 
CERTIFICATE OF SERVICE 
